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"The five most efficient cyber defenders are Anticipation, Education, Detection, Reaction, and Resilience. Do remember:
"Cybersecurity is much more than an IT topic." ― Stephane Nappo

Stephane Nappo is the Global Head Information Security for Société Générale International Banking pole since 2011. 

Human society today is moving from the physical world to a more dominant virtual entity where businesses and

transactions are on a real footprint. I cannot proceed with this note without sharing some vital statistics -

Retail & e-commerce Sales Worldwide is 4.28trillion USD. E-Commerce Share of total global retail sales is 21.8%. The most

popular online e-commerce site in terms of traffic is Amazon and its market capitalization is 1,597.2 billion USD. Global

online shoppers' conversion rate is 2.17% and the share of global digital purchases concluded using online

marketplaces is 47%. The share of online traffic generated via mobile is 51.3%. With Covid 19 the significance of online

transactions have increased manifold, resulting in the increase in the number of average monthly visits to global retail e-

commerce websites to 21.96 billion USD 

(Source - https://www.statista.com/topics/871/online-shopping/)

The importance of Cyber Security cannot be ignored under these situations for all business organizations. Rather this

should be the top priority as in some or the other way applications are being used on the internet to transact business by

all organizations. Data flow and safety should be the most important area of concern for all. In case of a cyber attack by

hackers, organizations stand the chance of losing all the most precious data of their business and customers. The

implications of such an unfortunate event can be disastrous and also fatal in some cases.

To prevent such kind of loss the organizations need to exercise caution, implement all possible safeguard measures,

invest in systems and technologies, and most crucially insure themselves against the threat of data loss or cyber theft.

One might wonder, what is the world is Cyber Insurance and is it something worth it? The answer to the question is "yes".

If the imposing threat of cyber attack is a reality, so is buying an insurance cover and getting remedies out of it too, in the

case of an unfortunate cyber attack.

As for the Insurance companies, they will have to devise products that give such coverage and will also have to give

compensation in times of loss. They would simply not be able to ignore the requirement of this kind of insurance cover,

as sooner or later big bucks will be involved here.

This edition of the Lex Talk World digital magazine emphasizes this growing threat perception, some landmark cases,

preventive measures, legal implications, and insurance, and many more. 

So, keep reading and do share your views! 

Kaushik Karmakar, Editor in Chief, Lex Talk World magazine,
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Combating cyber threats – from perception to reality 

Editor's Note

https://www.statista.com/topics/871/online-shopping/
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Data loss is one such area of concern for the

organizations across the globe. Data is considered

as the backbone of any business entity and

millions of dollars are being spent to safeguard

the same data to protect business and personal

interests which are crucial to the survival of

entities.

About 3.5 billion people saw their personal data

stolen in the top two of 15 biggest breaches of

this century alone. 

The smallest incident on this list involved the data

of a mere 134 million people. Twitter, for example,

left the passwords of its 330 million users

unmasked in a log, but there was no evidence of

any misuse. So, Twitter did not make this list.

Without further ado, here, listed in alphabetical

order, are the 15 biggest data breaches in recent

history, including who was affected, who was

responsible, and how the companies responded.

Biggest data breaches which have shook the
world:
1. Adobe 
2. Adult Friend Finder
3. Canva
4. Dubsmash
5. eBay
6. Equifax
7. Heartland Payment Systems 
8. LinkedIn
9. Marriott International
10. My Fitness Pal

COV
ER

STORY



11. MySpace
12. NetEase
13. Sina Weibo
14. Yahoo
15. Zynga
Below we give you the case studies of few of the

most renowned brands where massive data

breaches have happened.

Adobe 
Impacted 153 million user records in early

October of 2013 by security blogger Brian Krebs,

Adobe originally reported that hackers had stolen

nearly 3 million encrypted customer credit card

records, plus login data for an undetermined

number of user accounts.

Later that month, Adobe raised that estimate to

include IDs and encrypted passwords for 38

million “active users.” Krebs reported that a file

posted just days earlier “appears to include more

than 150 million username and hashed password

pairs taken from Adobe.” Weeks of research

showed that the hack had also exposed customer

names, IDs, passwords and debit and credit card

information.

An agreement in August 2015 called for Adobe to

pay a $1.1 million in legal fees and an

undisclosed amount to users to settle claims of

violating the Customer Records Act and unfair

business practices. In November 2016, the

amount paid to customers was reported at $1

million.

Adult Friend Finder 
In October 2016, 412.2 million accounts were

hacked. This breach was particularly sensitive for

account holders because of the services the site

offered. The Friend Finder Network, which

included casual hookup and adult content

websites like Adult Friend Finder,

Penthouse.com, Cams.com, iCams.com and

Stripshow.com, was breached in mid-October

2016. 

The stolen data spanned 20 years on six

databases and included names, email addresses

and passwords. The weak SHA-1 hashing

algorithm protected most of those passwords. An

estimated 99% of them had been cracked by the

time LeakedSource.com published its analysis of

the data set on November 14, 2016.

“A researcher who goes by 1x0123 on Twitter

and by Revolver in other circles posted

screenshots taken on Adult Friend Finder (that)

show a Local File Inclusion vulnerability (LFI)

being triggered.” He said the vulnerability,

discovered in a module on the production servers

used by Adult Friend Finder, “was being

exploited.”

Canva
In May 2019 Australian graphic design tool

website Canva suffered an attack that exposed

email addresses, usernames, names, cities of

residence, and salted and hashed with bcrypt

passwords (for users not using social logins —

around 61 million) of 137 million users. Canva

says the hackers managed to view, but not steal,

files with partial credit card and payment data.

The suspected culprit(s) — known as

Gnosticplayers — contacted ZDNet to boast

about the incident, saying that Canva had

detected their attack and closed their data breach

server. The attacker also claimed to have gained

QAuth login tokens for users who signed in via

Google.

The company confirmed the incident and

subsequently notified users, prompted them to

change passwords, and reset OAuth tokens.

However, according to a later post by Canva, a list

of approximately 4 million Canva accounts

containing stolen user passwords was later

decrypted and shared online, leading the

company to invalidate unchanged passwords

and notify users with unencrypted passwords in

the list.

05LEXTALK WORLD MAGAZINE



Yahoo
Yahoo announced in September 2016 that in 2014 it had

been the victim of what would be the biggest data breach

in history. The attackers, which the company believed we

“state-sponsored actors,” compromised the real names,

email addresses, dates of birth and telephone numbers of

500 million users. Yahoo claimed that most of the

compromised passwords were hashed.

Then in December 2016, Yahoo disclosed another breach

from 2013 by a different attacker that compromised the

names, dates of birth, email addresses and passwords, and

security questions and answers of 1 billion user accounts.

Yahoo revised that estimate in October 2017 to include all

of its 3 billion user accounts.

The timing of the original breach announcement was bad,

as Yahoo was in the process of being acquired by Verizon,

which eventually paid $4.48 billion for Yahoo’s core

internet business. The breaches knocked an estimated

$350 million off the value of the company.

Data is one of your business’s most crucial assets, and you

must implement security measures to protect you from

potential hacks and data loss. You need sufficient data

security and insurance, especially if your business holds

customers’ personal data.

Hackers seek to steal personal information for fraudulent

use. Bank account information, customer data, social

security numbers, and credit card information are

appealing targets for cybercriminals.

When this vital data is breached, you will face liability

claims against your company by your users, and your

business’s reputation will be at serious risk.

Every business today needs data loss insurance and

protection.

Data Loss Insurance – what is it, and what does it entail?

Data loss insurance is a policy created to protect and

support a company if it falls victim to a cyber-attack. The

insurance policy provides detailed cover in the event of a

claim that relates to a malicious breach of data or cyber-

attack.

Data loss insurance policies offer protection if a hacker

holds your business to ransom. The insurer can cover the

ransom that you are forced to pay the hacker and help you

manage the entire situation.

eBay
eBay reported that an attack exposed its entire list of 145

million users in May 2014, including names, addresses,

dates of birth and encrypted passwords. The online auction

giant said hackers used the credentials of three corporate

employees to access its network and had complete access

for 229 days—more than enough time to compromise the

user database.

The company asked customers to change their passwords.

Financial information, such as credit card numbers, was

stored separately and was not compromised. The company

was criticized at the time for a lack of communication with its

users and poor implementation of the password-renewal

process.

LinkedIn
As the major social network for business professionals,

LinkedIn has become an attractive proposition for attackers

looking to conduct social engineering attacks. However, it

has also fallen victim to leaking user data in the past.

In 2012 the company announced that 6.5 million

unassociated passwords (unsalted SHA-1 hashes) were

stolen by attackers and posted onto a Russian hacker forum.

However, it wasn’t until 2016 that the full extent of the

incident was revealed. The same hacker selling MySpace’s

data was found to be offering the email addresses and

passwords of around 165 million LinkedIn users for just 5

bitcoins (around $2,000 at the time). LinkedIn

acknowledged that it had been made aware of the breach,

and said it had reset the passwords of affected accounts.

Marriott International
Marriott International announced in November 2018 that

attackers had stolen on approximately 500 million

customers. The breach initially occurred on systems

supporting Starwood hotel brands starting in 2014. The

attackers remained in the system after Marriott acquired

Starwood in 2016 and were not discovered until September

2018.

The attackers were able to take some combination of

contact information, passport number, Starwood Preferred

Guest numbers, travel information, and other personal

information. The credit card numbers and expiration dates of

more than 100 million customers were believed to be stolen,

but Marriott is uncertain whether the attackers were able to

decrypt the credit card numbers. The breach was eventually

attributed to a Chinese intelligence group seeking to gather

data on US citizens, according to an investigative news.
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This insurance also offers practical support for when a

cyberattack happens to your business. The policy should

provide legal advice and forensic investigations while also

sending notifications to clients and regulators and support

to affected users, including credit card monitoring.

When a cyber attack targets a business’s systems, effectively

preventing the company from earning revenue, the business

might experience a significant income loss. Data loss

insurance should provide compensation for such loss and

damage to the business’s reputation.

Here are 10 Actionable Tips for Data Protection
1. Keep your software updated.

2. Set up passwords for all of your computer networks.

3. Encrypt your data.

4. Use antivirus software.

5. Only transact with accredited online stores.

6. Implement a VPN or Virtual Private Network.

7. Use Wi-Fi Protected Access 2 or WPA2

8. Invest in premium software for storing and distributing

files.

9. Hire an IT team to implement security measures.

10. Acquire data loss insurance & legal help.

Keep your software updated:-
Your operating system update not only improves your

computer’s functions and removes bugs, but it installs

critical security updates and vulnerability patches that

protect you from malware and viruses.

Set up passwords for all of your computer networks:-
Every computer in your office must have unique passwords

that you must update at least once a month. Switching can

slow down hackers who are trying to decrypt your

passwords to breach your network.

Encrypt your data:-
There are many available encryption tools that can ensure

that your data will remain unreadable and safe. If hackers

access your data, they won’t be able to use the information

because of encryption.

Use antivirus software:-
Viruses protect your computer from malware, viruses, and

cybercrime. Antivirus software runs diagnostics on your

data, including filer, web pages, software, and others that

travel over the network to your device. Antivirus software

searches for threats and monitors the behavior of all

programs.

When it senses suspicious behavior, it flags the element in

question.

Antivirus software is your baseline protection from

cybercrime and data loss.

Only transact with accredited online stores:-
Do not transact with stores or services that are not verified

by online security providers. Ensure that you are sending

information only over to websites accredited by Norton,

McAfee, TRUSTe, and others.

Implement a VPN or Virtual Private Network:-
With a Virtual Private Network, you will have an off-shore IP

address, and it will be hard for hackers to track your digital

footprint. Use tools like NordVPN, SurfShark, ExpressVPN,

and others. There are excellent options for trusted VPNs.

Use Wi-Fi Protected Access 2 or WPA2:-
Using WPA2 ensures that only authorized users can

access your wireless networks.

Invest in premium software for storing and distributing
files:-
Use paid and premium cloud software or SaaS like

Dropbox, JustCloud, pCloud, SpiderOak, IDrive, etc. Use

the most trusted software platforms for data storage.

Acquire data loss insurance & legal help:-
Place the ultimate contingency of insurance for data loss

protection. The best way to obtain insurance that will

guarantee excellent service when you claim for data loss is

by hiring an expert insurance litigation lawyer’s assistance.

While insurance companies promise massively, they could

deliver otherwise. Delivering your claims means a loss for

them, and so they will try to lessen or deny what they owe

you.

An insurance attorney who knows how insurers play

technical to disservice you will prevent loopholes from

being planted in your policy. When you need to claim, a

lawyer can help you push through and receive your

entitled insurance.

Data is gold in our digital world. Businesses and even

individuals have to place protective measures to keep

what is theirs safe.

All of your company’s intellectual property, trade secrets,

inventions, and creations, in addition to sensitive customer

information, are represented in data. If this information is

breached, you are in for a massive loss.
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One of the most noticeable effects of Covid-19 within the

new labor reality is that companies, and therefore, their

employees, have realized that traditional work conditions:

offices, work hours, location, have given way to more

flexible, and more efficient, schemes for everybody

This is how we have been introduced to the so-called

“Digital Nomads”, which, as has correctly been stated by

Erika Collins from the Epstein Becker & Green law firm, are

individuals that do not depend on a location, who work

independently or as part of a company’s payroll, and who

provide their services through nonpresential technological

resources. Under this figure, a Digital Nomad could be at a

hotel or an AirBnB at the beach or the mountain, at a coffee

shop, or a coworking area, without the need to be in an

office or even in their own country. 

This new concept has been born as a more flexible

variation of the working from home scenario, allowing the

service provider to work remotely from any part of the

world, provided they comply with their objectives and

deadlines, while maintaining the labor relationship with

his/her employer from a distance. 

Given this new reality, countries such as Estonia and

Barbados have created new temporary visa categories to

reactivate their economy and tourism with temporary stays

for these individuals, who upon producing foreign

currencies and consuming in the “host” country directly

impact the country’s economy.

In the case of Barbados, the visa has a cost of US$2,000 for

an individual and US$3,000 for a family and it allows you to

stay in the country for up to a year, with unlimited entries

and exits. Estonia, on its part, values its visa between €80

and €100 depending on the stay and lets you move

between the European countries that are parties to the

Schengen treaty. In both cases, requirements are not much

different than those established by Costa Rica for tourists:

be free of Covid-19, have medical insurance, and

quarantine upon your arrival at national territory.

Additionally, nomads must have an annual income greater

than US$50,000 for Barbados and US$48,000 in the case of

Estonia.



Without a doubt, Costa Rica offers multiple characteristics

and technological, tourism, and health advantages for a

model like this to be attractive for Digital Nomads that would

allow for its development throughout the entire national

territory, impacting local economies that have been

depressed by the pandemic and contributing to reactivating

sectors strongly hit by this crisis through chains of Página 2

de 3 value, which due to lack of tourism have suffered

greatly. Therefore, we must ask ourselves if Costa Rica can

offer suitable immigration conditions in order to become one

of the Digital Nomads’ favorite destinations.

We must point out that Costa Rica’s legal system does not

contemplate an immigration category that fully adjusts to

the characteristics developed by Barbados and Estonia.

Specifically, and unless there is a decree that demands it, it is

highly unlikely that Costa Rica will be able to compete with

the time periods for approval which in Barbados is of 72

hours to grant the aforementioned immigration status. 

However, there is an immigration category called “Stay”,

which allows a legal stay in Costa Rica for a twelve-month

period (renewable for the same period) to those foreigners

who are business agents, travelling agents, or commercial

delegates of foreign companies that enter the country to

tend to matters of the companies for which they work for

from here.

One of the main characteristics of this immigration category

consists in the fact that foreigners must not receive salaries

or professional fees in the host country, given that their

remuneration is paid in the country of origin. Therefore, it

could perfectly adjust to this specific case. 

Another option that could work as a way to become a hub

for Digital Nomads is Decree Nº36576-G-COMEX

“Regulations for the Registration of Companies before the

General Immigration and Foreign Affairs Office and its

Regularization before Immigration”, which was enacted by

the Ministry of Foreign Trade to develop a policy for the

attraction of direct foreign investment in Costa Rica. 

Said regulations define a legal framework that may be

applied so those companies with international projection

can transfer their foreign human resources to Costa Rica.

Thus, the Ministry of Foreign Trade could perfectly reform

said Decree to create a new category in which it could

include Digital Nomads in order to attract new foreign

currencies and turn Costa Rica into an international point

of reference for this new tendency that could greatly

benefit the country’s position within the Covid-19 and

post-pandemic realities.

We consider that focusing on this group of global workers

with tailor-made solutions, based on the powers granted in

the aforementioned Decree, will send a message of

progress to the international business community and will

be a sign that the government also seeks to offer novel

answers to the current economic dilemma and the

growing unemployment levels.

In this last regard, whoever is going to occupy the position

of head of COMEX could speak to the Minister of the

Interior of Estonia, Mart Helme, who in this Página 3 de 3

sense has stated “the digital nomad visa will strengthen

Estonia’s image as an electronic state and will offer Estonia

a more influential voice within the international

community. It will also make the export of Estonia’s

electronic solutions easier, which is especially important in

recovering from the current economic crisis.

09LEXTALK WORLD MAGAZINE

Author

Pedro Oller

Founder, Oller Abogados



10 LEXTALK WORLD MAGAZINE

The year 2020 due to COVID-19 has exhibited an

unprecedented consequence of globalisation achieved on

planet earth. Homo Sapiens, as we refer to ourselves as a

species have hitherto witnessed interconnectivity of the

planet due to the massive technological advancements in

telecommunications, where major global events, whether

political, social or sporting in nature and many times even

natural disasters were being viewed in ‘real-time’ by the

inhabitants. 

In recent times, most deleterious occurrences in one part of

the planet have not ever spread across the entire globe

causing suffering, either biologically or physiologically to

such a grave extent. 

The untold human suffering, struggle for life and medical

attention, due to this global pandemic has led the

academia and jurists around the world to consider devising

stringent global mechanisms clothed with legal sanction to

prevent the spread of any such occurrences having

disastrous consequences. On the positive side, the

calamitous pandemic, however, resulted in greater

integration and interaction between the people of the

world due to phenomenal development in various fields

through video-conferencing technologies. 

In the aftermath of the post-vaccination, when the dust

settles and the pandemic stands contained, the issue of

China’s accountability and the legal implications towards

the enormous loss of life, suffering to health, financial costs

of medical treatment etc would come to the fore. The

overall global impact to the tune of US$ 8-10 Trillion dollars,

including impacts to trade and commerce, besides

humongous medical bills, would have to be addressed.

Given the origins of the Pandemic COVID-19 admittedly

having originated in Wuhan, China, which was neither dealt

in accordance with the WHO mandate/guidelines, nor was

an independent International investigation permitted,

establishing their absolute culpability in the spread of the

global pandemic. Moreover, China’s aggressive posturing

and its pandemic predatory practices, in making claims and

attempts to acquire disputed territories both on land and at

sea or profiteering at business, are being treated as

motivated by the comity of nations. There would be a

collective effort by several nations and regions to recover

the economic damage suffered to their people and

economies, by a demand for International reparations. 



State Responsibility:
The central doctrine in International law of ‘State

Responsibility’ was formally conceptualised over 2 decades

ago, in the form of a codified document by the ‘International

law Commission’; adopted on 12th December 2001, as

resolution No. 56/83 by the U.N.General Assembly titled

‘Responsibility of States for Internationally Wrongful Acts,

2001’. These are now known as ‘Draft Articles’, which

represent both the codification and progressive

development of the doctrine in International law. This

codified law has generally found approval and acceptance

of the states, and the International Court of Justice has relied

upon and cited it in some of its opinions.

To define briefly, the concept of ‘State Responsibility’ holds

a state fully responsible for the breach or violation of its

obligations under International law. The rules of state

responsibility define the accountability aspect and describe

the process by which legal consequences become

applicable for the violation of International covenants. 

The rules are both primary and secondary in nature,

determining the basic nature of the breach and its

assessment or application to the framework of the

obligations under the covenant. They are analysed as

follows:

1. Actions in Violation of International Law & International
Covenants:

In any given situation, while determining the International

wrongs, there is a twofold test as to what constitutes such an

international wrong and how do we arrive at this conclusion.

i) Attribution to State: Every action of the Governmental

machinery resulting in armed conflict, environmental

damage, including spread of pandemic and other hazardous

activities towards another state or number of states will

count as clear and direct evidence to show those in

positions of power, had taken part in such actions by which

responsibility can be fixed on them. The question as to

whether non-state actors within the state are responsible for

those actions or had any influence is a matter to be

investigated seriously.

 ii) Breach of International Obligation by State. Today, no

country can survive in the comity of nations without

adhering to or being a signatory to international covenants

which are wide ranging for the protection of mankind and

other species, like health, human rights, environment,

Economy and Trade, besides, world heritage monuments

etc. 

Any violation of a solemn commitment would constitute a

serious breach. Those termed as serious crimes are

contained in Articles - 40 & 41 of the ‘Draft Articles.

2. Liability & Legal Consequences:

The most severe liability arises in situations where a wrong

is treated as a crime against humanity, like genocide, acts

which disturb the maintenance of international peace and

security by violating principles of prohibition of

aggression; actions resulting in massive degradation of

environment and ecology causing grave danger to human

life and other species; and finally, any act which results in

the injury to the health, life and well-being of humans and

other species due to negligent/intentional spread of

contagious and infectious diseases. All of these activities

will result in liability and legal consequences. The Legal

consequences which are principally outlined in 3 Articles

Art.30 deals with duties of non-repetition and cessation,

while Art.31 deals with reparations, Art.33(1) specifically

states that whether injury or damage to one state or

several or the International Community has to be

determined on the facts and circumstances of each

violation. 

The ‘Draft Articles’ also create rights in favour of the

injured state/states and International Community, while

Art.42 and 48 contain the right to invoke liability and Art.49

grants limited rights of taking counter-measures.
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3. Defences and Implementation of Legal consequences. 

Upon the principles of ‘State Responsibility’ becoming

applicable against any state, then the rules of fairness and

legality grant an opportunity to that state to explain its

actions and take any defences These include force majeure

(Article 23), distress (Article 24), state of necessity (Article 25)

and counter measures (Articles 49-52), self-defence (article

21) and consent (article 20).

Having outlined the central issue of ‘State Responsibility’ we

need to now review in a detailed manner the fallout of an

alleged breach of International covenants and the legal

consequences thereof.

Role of International Organisations – For assessment of

violations of the International law, the various International

organisations created under the aegis of the United Nations

such as WHO, the Human Rights Council, and the Security

Council, that would deliberate upon the issues arising from

the material placed before them, by the member states.

Another important issue would be whether the jurisdiction of

the International Court of Justice could be invoked for the

violations of the International Health regulations, as laid

down in Art.6 & 7. Already the Human Rights Council and the

International Criminal Court have been petitioned

1. Impact on Global Trade, and finance, regulation and
reparations:

There is an uneasy calm due to the tremendous efforts by

the global Economies and International Financial

Institutions, which have risen to the occasion to tackle an

impending International Financial crisis, affecting global

trade and investment. The amazing resilience shown by the

stakeholders till now may only be a temporary respite before

the storm. As mentioned above, there are a large number of

states, financial institutions and global entities, who would

be exploring the route to make claims against either states or

private entities for their financial downturn or even

bankruptcies in some cases. 

The WTO would have an daunting task while considering

the relevant jurisprudence to be applicable by its panels

and the Appellate Body, both in general and in particular

in the context of export restrictions on natural resources.

There would also be a host of trade and investment

disputes, between private parties, which would be

knocking at the doors of various fora of Arbitration

tribunals such as ICSID Washington, UNCITRAL Vienna,

The permanent Court of Arbitration Hague, London Court

of International Arbitration, International Chamber of

Commerce Paris, SIAC – Singapore, International

Arbitration Centre, International Dispute Resolutions

Centre and so on.

2. Evolution of International Legal Mechanisms:

In the light of the availability of newer tools of interaction

through sophisticated telecommunication and video-

conferencing systems, the legal world is richer by its close-

knit functioning and fast paced exchange of data and

material which paves way for greater standardisation of

rules of engagement of international legal mechanisms.

The explosion of opportunities and ability to create much

more smoother mechanisms due to simultaneous

interaction of jurists, legal professionals and dispute

resolution bodies worldwide would enable the evolution

of an exceptionally acceptable system for the benefit of all

nations. 

Conclusion: 

Needless to say, the COVID-19 pandemic may have

brought about untold and immense suffering to the

human race comprising various nationalities, but it has

perforce resulted in an opportunity for jurists, legal

professionals and International Dispute resolution bodies

both private and public to improve standardise and

develop effective legal mechanisms not only for the

benefit of the global Trade and Investment ecosystem, but

also for greater health standards, environment and human

rights etc.

Author

Dr. G.V. RAO

Senior Advocate, 
Supreme Court of India
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Like any organizations the key to sustainability is to boost

revenue generation and improve sustainability. And to do

that it is of pertinent interest that sound business decisions

are taken and resources available are utilized to the best

advantage of the company. A Law firm is no exception in

comparison to other business organizations.

To help maintain your law firm’s revenue stream, here are a

few tips you can follow:

A) Have a clear cut vision to draw the line:
To start, take a look at your firm’s expenses and revenue

stream. If the former surpasses the latter, then it is high time

to make crucial changes. Identify what you want to reduce

or maximize. Most firms would focus exclusively on reducing

their cost-per-client metric. Others would put more effort in

generating high quality leads in a bid to raise profitability.

Regardless of your goals, you should have a realistic number

to aim for. If your firm specializes in personal injury cases,

aim for a benchmark of 45 leads per month. This will depend

mostly on the number of lawyers you have that work in this

area, so always aim for a target that follows the SMART

model.

B) Revamp the system of your firm’s billing:
Attorneys may be the lifeblood of any law firm since they are

the ones that generate revenue, but it’s your billing system

that puts your financials in order. Without an effective

system for tracking billable hours and unpaid invoices, your

attorneys risk not getting paid for the actual amount of work

they put in.

An effective workaround to this is accurate timekeeping.

Have your attorneys take note of every client

correspondence, double check their invoices, and report

any issues or inaccuracies. Doing so prevents the risk of

billable hours falling through the cracks.

C) Adopt to new technology faster and also be open to
outsource jobs to reduce overheads:
Considering the amount of work that’s involved, your firm

has to spend money on paralegals and assistants. Having

too many on the payroll will only drain funds faster, but on

the other hand, having less staff on board would mean

stretching yourself and your lawyers too thin. It’s because of

this dilemma that law firms consider outsourcing activities

such as legal research, marketing, and day-to-day admin

work to freelancers and virtual assistant agencies.

Law firms can also choose to automate attendance policies

and use practice management software for everything else

such as time tracking, calendar management, and contact

database management. Whether it’s delegating tasks to

offshore assistants or using the latest tools, both of these

options can optimize your productivity at a lesser overhead.

There are other ways that can help maintain a positive cash

flow for your law firm, but the important thing here is to be

proactive when seeking out issues that eat into the bottom

line. It’s your role as the managing partner to prevent these

issues from surfacing and create opportunities for further

expansion.
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LexTalk World interviews Mr. Raghwendra Verma.

Raghwendra has over 20 years of experience as a

Corporate Legal Leadership. His gamut of experience

includes cross border M&A/ Privacy Laws /Cyber

Security/Strategy/compliance/ Contract Negotiations

/Litigation/Risk Management. In a career spanning 20

years, Raghwendra delivered business-driven Legal

strategy at global, regional and national levels across

several industry verticals. Currently, he is Serving ISON as

Group Head- Legal, Compliance and Corporate Secretary.

ISON Group is into IT & ITES and has business operations in

29 countries across Africa, Middle East and India. 

He has a unique capability of identifying the root cause of

the issue and is an excellent solution provider, whether the

issue is related to contract, Litigation, Human resources,

M&A, Board & Shareholders related, Regulator, Corporate

Governance or Compliances. He helped the organization in

spreading its wings by Carrying out acquisitions in Egypt,

South Africa, Dubai, Cyprus, Mauritius, Kenya, Nigeria,

Tanzania, Mozambique, and in other parts of Africa. 

He ensured a smooth transition of business considering

law of respective countries where acquisition was made.

Raghwendra worked with Promoters & Board and has been

in the midst of building scale globally and in managing

complexity. Some of his key achievements include

spearheading private equity investment in the organization,

setting up of business in many countries in Africa & Middle

East, Building a robust compliance system in Organization,

Building culture in the organization to minimize the risk of

employee-related issues and litigation In public life,

Raghwendra is active in social services like organizing

various stress elimination courses, distribution of foods,

instrumental to launch “Girl Connect” project in Nigeria,

writes articles on social issues for magazines, social media.

INTERVIEW:-

Host: Please brief us about your journey as a Legal
professional so far.

Raghwendra: I was born and brought up in Samastipur

district of India., After my graduation moved to Delhi where

I did LLB and Company Secretaryship. Started my

professional journey as a junior legal officer and slowly and

steadily kept climbing on the ladder and presently serving

ISON as Group Head- legal, Compliance and CS. 

GROUP HEAD- LEGAL, COMPLIANCE & CS
AT ISON GROUP

with



During my around 20 years professional journey, I Served

various industries which include Manufacturing to Real

state to Mining to IT, ITES and BPO. 

I was instrumental in implementing various new

ideas/processes in almost all of the companies where I

served. Towards this endeavor, I developed a unique and

innovative Compliance and corporate governance process

across organizations covering Africa, India, and the Middle

East which led to winning the best corporate governance

award in Kenya. Merger and acquisition are one of the

regular features of our Company. We acquired companies

in various jurisdictions like Dubai, EGYPT, South Africa, sub-

Saharan Africa, etc. 

Keeping in view the M&A as a regular phenomenon and

secondly professional development of team members, I

gradually build up the inhouse capability to execute these

cross-border transactions. Now we are not taking the help

of an external consultant. 

During my journey I spent few years in Kenya, few years in

Nigeria and now settled in Dubai. In order to discharge my

professional responsibilities, I traveled almost 1/3rd of the

globe. Also, got the opportunity to know about different

culture during my stay in Kenya, Nigeria and Dubai at

present. 

Taking risks in life most of the time was rewarding for me. If

not then it taught me a valuable lesson. My hobby is writing

and reading. I do service as a volunteer of Art of living. 

Host: Tell us about your most memorable case and what
are your key takeaways from there?

Raghwendra: There are so many interesting cases in my 20

years of professional journey. Mentioning few as below 

In one of the countries in East Africa, Labour Ministry issued

a notice to us to implement Minimum Wages of

telecommunication industry though we are a BPO

company. The Impact on us was hundreds of millions of

dollars. We objected, represented and exhibited every

proof that we are a BPO company that is distinguished from

the telecom industry. But they did not agree with us. Finally,

we moved to the high court and then they agreed to

withdraw the notice and settled the case. This was one of

the landmark cases which defines the BPO industry in that

country. For me the key takeaway was that even if the

opposite party is so powerful like the Government of the

country, we must fight for our cause. 

In BPO Industry, transitioning employees (popularly known

as Rebadging) from one company to another is a regular

feature. When a company outsources part of its business to

a BPO company, rebadging happens. The law and process

defined therein for rebadging are extremely cumbersome.

In Kenya, our client meticulously followed the law.

However, they missed out on some procedural aspects

required to be followed in rebadging. Employees while

working for us and serving the client sued the client and

eventually won the case. Our client had to pay millions of

Dollars. The Key Takeaway for me was that while

complying with substantial law is fine, but at the same time

adhering to due prescribed process is equally paramount.

After this case and with the learning from this case, we

rebadged more than 5000 employees across Africa and

never experienced any issue. There are few interesting

cases of Trademark in India, Retrenchment in Tanzania and

South Africa. In the interest of time please allow me to

discuss these cases in detail some other time.

Host: How can an In-house Counsel add more value to
his organization by being a true business partner?

Raghwendra: It is true that In-house lawyer is known for

their technical expertise in litigation, contract, Risk

Management, Compliance, governance etc. 

However, this is high time for an in-house lawyer to be

actively involved in day to day business of the organization

and be a true business partner. 

He should be a member of the business team and should

focus on how to grow the business. He must speak

business language and sync with the organizational goal of

the Company. 
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He should understand the Business, Industry where he is

working and should have deep knowledge of products and

services the organization is offering. He should also

understand the challenges his industry experiencing and

also understand the battle of the business/commercial

team and provide general counsel solutions not just in the

legal sense. Only giving advice will not work. Keeping a

balance between law and practicability is paramount. A law

cannot be a road blocker of any business prospect.

Lawyers should find out the solution. Simply put, he must

be a solution provider. Balancing risk versus reward is

equally important. Becoming a team player is very

important. People come to the legal team with problems.

Proactively, In house counsel should search for the root

cause and address it. The old saying If there is a problem

then there is a solution is always true. Collaboration with

the different departments is key here. 

Host: What are the basic challenges In-house lawyers
faces in discharging their duties?

Raghwendra: First and foremost challenge which In-house

lawyer faces is Perception management. The general

perception is that law is a back-office job and it cannot be

involved in day-to-day business. This is a general industry

mindset that a lawyer does not possess commercial or sales

capability. Seldom a lawyer becomes CEO of an

organization, despite exhibiting all capability. So many

times, it has been seen that lawyer potential remains

untapped. 

The second challenge in house counsels which they face

that when the matter is brought to their notice, it had

already reached an extremely critical stage. In my opinion, if

the matter comes to a legal person as soon as the problem

is perceived, a lot of problematic issues could be avoided.

In-house lawyers can take proactive steps in such a

situation and can stop issues before they become a 
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headache. Let me cite few examples. 

1. Employee related issue: Employee related issues can

be avoided by proactively streamlining various process

which can take care employee sensitivity and at the same

time employer interest. 

2. Project-related matter: training the people about how to

communicate with another party in case of any

deficiency/delay in implementation & completion of the

project. 

3. Acknowledgment of debt: the same principle is

applicable here. Direct admission of debt in general mail

communication may create serious problems. 

4. Contracts are the backbone of an organization:
Contract is basically a marriage. This marriage can be for

the short term or for the long term. However, a contract is a

draft keeping future divorce in mind. Liaising with all

departments and getting timely inputs are extremely

important for drafting a good contract and protect the

interest of the company. The legal team faces challenges

many times in getting timely inputs. Training and updating

Directors. Directors have fiduciary duties towards the

organization. They need to be trained about their role,

responsibility, obligation in an ever-changing complex

legal and regulatory environment. Many times it is a

challenge due to various reasons. 

Host: Where is the impact of technology advancement
on BPO industry and particularly in house lawyers?

Raghwendra: BPO industry has undergone sea changes

due to technological advancement. Technology

advancement has taken Customer experience to the next

level. Customer experience is the real battleground for any

business where it flourishes or fails. Automation and

robotics are changing the way of business. It brought the

digital transformation of processes and empowering

agents and enhancing productivity and accuracy in

process which leads to happier customer. 



Advanced Analytics & AI can analyze customer behavior

and recommend products and services as per customer

need. Data interpretation & analysis become much easier.

So now BPO is not being seen as a low-cost service

provider by the client but basically, they are seen as a

valued partner who brings value to the brand and happy

customers.

On legal profession:
Artificial intelligence (AI) is changing the legal profession in

a big way. AI together with Data Analytics, Blockchain are

changing the life of lawyers. Now contract drafting,

reviewing of contracts are being done through AI. 

Research work is now being done by DATA analytics. We

receive the result of the search in just a few minutes.

Digitalization and storage of case law, statutes, and

regulations are so easier now. 

The concept of smart contract is now a reality. 

Within the next few years, there would be a revolution in

the practice of law led by the advancement in technology.

In-house lawyers should adopt and embrace the change

otherwise will be left behind. 

At one hand there are many positive impacts of this

technology advancement whereas on other hand there is

some important concern are: 

The lower-level legal jobs, legal secretary etc. would not be

available in the future. 

Technological advancement also forces the legal

community to think about the liability and enforceability of

law in case of cybercrime/fraud. In many cases it has been

seen that the fraudster is in one country, the victim is in

another country. This is really a tough call for the legal

community to come out with some solution. 

Host: What is your advice to young Legal professionals
in this dynamic corporate world?

Raghwendra: The importance of In house lawyer is

increasing day by day due to the complex regulatory

environment together with challenges faced due to the

dynamic nature of Law, regulations, cumbersome

compliance process in the current global market. 

Strategic and analytic skill is a lawyer strength. Young

professionals should leverage that. Be a value creator,

should be a business person and a solution provider. Law

should not be a barrier to the furtherance of business

interest. So he must be innovative and must bring

innovative solutions to the problem. 

In the current world, the adoption of technology is a must,

must be techno-savvy. 

Young professionals should develop Leadership quality-

Deep knowledge of the law and Broad knowledge of all the

departments of an organization. 

This transitioning from a legal person to a strategic

business partner is not easy. However, Young professionals

don’t have a choice. Young professionals should learn the

business language. At the same time, should not

compromise on a value system, integrity. 
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India in particular follows ‘The Geographical Indications of

Goods (Registration and Protection) Act, 1999 (GI Act) and

the Geographical Indications of Goods(Registration and

Protection) Rules, 2002 (GI Rules). The GI registry is

established at Chennai by the Indian government, with all

India jurisdictions.

G.I. REGISTRATION, VALIDITY AND THE INDIA
APPROACH:

It is pertinent to note that G.I. registration is not mandatory in

India. But at the same time, there are some exclusive

advantages for registered GI holders as ascribed u/s 21 of

the GI Act. 

Further, before granting registration; the Producers are

provided with insight on the need for registration and being

recognized as an authorized and apprised about

requirement of authenticity of a registered good(s) and to

ensure the uniform quality of the good(s). Section 11(1) of

the GI Act explains that G.I. can be filed by the producers or

organization, an association of persons or any authority.

HISTORY:-
The concept of formalizing Geographical Indication (“G.I.”)

was developed in France which was widely known as

“appellation d’origine controlee” ( AOC ) which means

“controlled designation of origin”. The idea of G.I. is to

protect and give legal rights to people whose trade or craft is

from a specific region. A G.I. reflects the quality of a product

that comes essentially from a particular region’s features or

attributes e.g., a G.I. for wine might indicate not only the

region where the grapes are grown but it also considers the

soil, the climate and might also indicate a particular patch of

land in a vineyard.

INTERNATIONAL AGREEMENTS AND INDIAN LEGAL
FRAMEWORK:

The standards of protection and safeguarding for G.I. took its

forms from the Paris Convention for protection of Industrial

Property, 1883. It was followed by the Madrid Agreement for

Repression of False or Deceptive Indications of Source of

Goods, 1891 and covered under the agreement on Trade-

Related Aspects of Intellectual Property Rights (TRIPS). 

HISTORY OF GEOGRIPHICAL INDICATION & PRESENTHISTORY OF GEOGRIPHICAL INDICATION & PRESENTHISTORY OF GEOGRIPHICAL INDICATION & PRESENT

CHALLENGES UNDER INDIAN LEGAL FRAMEWORKCHALLENGES UNDER INDIAN LEGAL FRAMEWORKCHALLENGES UNDER INDIAN LEGAL FRAMEWORK
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Curbs Migration:-

Women Empowerment:-

Economic Progress:-

GI – u/s 18 GI Act is valid for a period of 10 years and it can

be renewed after the completion of the validity. India has

adopted a sui generis system concerning G.I. which ensures

to focus on business practices, consisting of administrative

product approval schemes, Usage of certification marks and

safeguard Special regimes of protection (sui generis

systems).

ADVANTAGES OF REGISTERED GI:-

G.I. not only protect and gives legal rights to people whose

trade or craft is from a specific region; but it also has various

other benefits. (Rights conferred by registration are

mentioned under Article 21 of GI Act) Some of additional

advantages are explained below.

Most of the people who grow or make products which have

the GI tag stay in rural or semi-urban areas. Their livelihood is

specific to the region where the goods are produced.

A lot of women are also involved in trades which have GI tag.

GI protection will help them to generate more income and

help them to lead a better and dignified life. A great example

is the traditional industry of producing saffron (GI applied) in

the state of Jammu & Kashmir. The process of producing

saffron is mostly taken by women of the house who pick

flowers as well as produce saffron after hours of back

breaking work.

 

A direct result of getting the status is getting better

remuneration for their product or produce. Once the status is

granted, the manufacturer can charge a premium for his

product.

Other Benefits:-

Rasgolla

Darjeeling Tea V/s ITC

we all have had at least once in our life thought of owning a

Switz - watch or to have a Switz chocolate – that is the kind

of branding a G.I. product can generate with right mix of

awareness and quality control]. The proceeds from this

increased revenue can help the producers to make a better

life for themselves and it also incentivizes them to produce

high quality goods which directly benefits the consumers.

o Creation of a common supply chain for the area

o Uniformity and stabilized prices

o Preservation of traditions and traditional expertise

o Tourism

o Focus to preserve natural resources on which the product

is based.

ILLUSTRATIONS:-

Government of West Bengal and Orrisa both had claim over

the sweet dish ‘Rasgolla’. After two years of tussle finally on

14 November 2017, the GI Registry of India granted West

Bengal the GI status for “Banglar Rasogolla”.
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AWARENESS:-

QUALITY

Darjeeling tea was the first product in India to receive

Geographical Indication in the year 2004-2005. Under the

Tea Act,1953 the tea plantations were owned and controlled

by the government. Darjeeling Tea is famous for its well-

known quality and aroma. There was a Tea Board which

managed all the activities right from sowing till harvesting

and sale in the market. ITC Limited had a lounge named

‘Darjeeling Lounge’ in the ITC Hotel in Sonar since 2003.

The board filed a suit in Calcutta High Court stating that ITC

was infringing there right by using ‘Darjeeling Lounge’ as it

was their registered GI. The contention of the defendant was

that Darjeeling is the name of the place and it is not famous

only for tea. The board had its tag over tea and not the word

‘Darjeeling’. Also, the suit was barred by limitation since the

lounge started its operation prior to the Geographical

Indication Act came into force. The judgement came in

favour of ITC Limited as the board was authorized to use its

certification of GI tag over tea and not a lounge.

CHALLENGES

The present government is doing its best to sensitize people

about the benefits of G.I., especially through Ministry of

Ayush however it is still not enough as there are several

other products which despite having the coveted G.I. tag are

relatively less known e.g., ‘Surkha Guava’ from Allahabad

and Green Cardamom from Coorg. 
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There is no central agency which monitors the

manufacturing and quality of products having the G.I. tag

which leads to different quality of products under the same

G.I. tag. It is imperative to educate people about the proper

manufacturing process and quality control. The Government

must focus on creating strict guidelines in place to check

that all the products having the G.I. tag are of a uniform

quality.

WAY FORWARD:

Considering the size and varied socio-cultural canvas of the

country, many products/goods are still not on the GI list.

There is a need to increase awareness amongst the artisans,

craftsmen, and consumers as well. For it is not only the

uniqueness and protection of the products that come with it,

but the G.I. tag is also the symbol of the rich and varied

history of India that can add to the inclusive development of

the country. 

Which India has immense possibilities in G.I. it is contingent

to government adopting strict implementation of the G.I.

registration rules and ensure proper guidelines for quality

standard compliance.

Mansi Bathiya

Senior Associate, 
Bhatiya Legal

Author
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LexTalk World interviews Ms. Sushmita Gandhi. Sushmita

has over 13 years of extensive experience advising clients

on a variety of commercial disputes across sectors,

including Banking & Finance, Insolvency & Restructuring

related matters and arbitrations including construction

contracts arbitrations. 

She has advised lenders, borrowers, advisors, and other

intermediaries in complex local and cross-border financing

transactions across major debt financing disciplines.

Sushmita has handled several domestic and international

arbitrations, representing clients in institutional arbitrations

in India and abroad. She has also advised on corporate and

commercial disputes, appearing before a variety of forums,

courts, and tribunals. In particular, she has expertise in

handling proceedings against some of the biggest debt

defaulters in India. Sushmita has extensive experience in

insolvency litigation and does a lot of advisory work

relating to the Insolvency and Bankruptcy Code. Sushmita

started her career in the stressed assets division of Kotak

Mahindra Bank and was part of the team, which set up

Phoenix ARC (an asset reconstruction company promoted

by the Kotak group). 

She then moved to PKA Advocates where she worked for 7

years and then moved to HSA Advocates as a Partner,

before joining INDUSLAW.

Sushmita has authored articles and publications on the

Insolvency and Bankruptcy Code, Arbitration and

Conciliation Act, Banking laws etc. which are published by

leading journals such as India Business Law Journal, SCC

Online; Manupatra and Mondaq. She is a regular speaker

on the subject at various events and summit and her views

on various legal issues are often published in leading

newspapers. Sushmita was nominated by RSG for its

“EmergingLeader50” 2019 edition. She was one of the

“Recommended Lawyers 2019” list for India by RSG. She

regularly features in client recommendations given to

several legal research journals such as Asia Law, IFLR and

RSG. 

INTERVIEW:-

Host: Please brief us about your journey as a Legal
professional so far.
Sushmita: I am a first-generation lawyer and come from a

family of non-lawyers. The journey from there to being a

Partner with a leading law firm has been a long and

gratifying journey. The journey has sometimes been

difficult and sometimes been a smooth sail. I started my

career with the corporate legal team of a bank and primarily

worked on stressed assets related disputes and deals. After

being there for a couple of years, I felt that in-house

practice is not to my liking and therefore moved to the

other side of practice.

T A L K  S H O W
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Ever since 2009, I have worked with a couple of law firms.

Being in this profession has allowed me to broaden my

perspective and has given me the chance to look deeper

into people’s lives, their problems and am glad that I could

be a part in solving some of their problems too. Not many

professions give you a chance to interact with people from

several fields of life and understand their varied issues and

look for a solution or give advice. In my journey so far, my

clients have been from various strata of society,

geographically dissimilar and came to me to with peculiar

problems and facts which, all different from each other in

some way. Interaction with such clients and working with

them for last several years has been a memorable

experience. The feeling of wholeness and happiness, which

I have felt on successful completion of a matter or

assignment is unparalleled. 

Host: Tell us about your most memorable case and what
are your key takeaways from there?

Sushmita: All the cases that I have done are memorable in

some way or the other. Obviously, the ones in which you

succeed holds a special place. Each matter has taught me

some lesson so there is a takeaway from each of them. A

matter which is most memorable in recent times is a dispute

between a bank and a large defaulter, which also attracted a

lot of media attention. A key takeaway from this matter and

for from most of the matters is that you know there is a way

to come out on the top even when your back is against the

wall and that this practice is full of surprises and one needs

to be ready for them. 

Host: How do you look at Banking and Finance Disputes
in 2021 and how it's going to change 5 years down the
line?

Sushmita: The banking industry has evolved immensely. I

have seen that change and evolution in the last so many

years. I think that with the robust growth of the financial

industry in India and a resurgence in lending and investment

opportunities, the banking and finance disputes will also

grow commensurately and would go on to become one of

the larger practice areas in disputes. With the growth of the

banking and finance industry, there is going to be a visible

growth in funding, defaults, stressed assets and eventually

all of these would lead to an increase in banking disputes.

Even with the insolvency and bankruptcy laws coming in

force, the banking and finance disputes practice has grown

immensely. 

Although there has been a slight set back in 2020, the

banking and disputes practice is again picking up. As a

vertical, the banking and finance disputes cover almost

every forum in India, which makes it a very viable practice for

legal practitioners. 

Host: You are a first-generation lawyer. What do you think
are the challenges faced by them? 

Sushmita: Legal profession has evolved over the years.

From being a profession of generation lawyers to being a

profession where first-generation lawyers are making it big, it

has come a long way. Challenges are many. From learning

the basic nuances of law to establishing a name for yourself,

I cannot say its an easy journey. 

It is a tad bit easier for people who come from a background

of legal practitioners, to start off. In their growing up years,

they are already exposed to the basic legal principles which

is what a first-generation lawyer starts only at a much later

stage, mostly in their law school days. It is also a challenge to

connect with people and let people in the profession know

you or recognize your mettle. There is hardly anyone to

guide a first-generation lawyer in the beginning of their

career. Having said that, I must admit that I have been very

lucky to have great friends and mentors because of whom

my journey from a young first timer to a go-to lawyer has

been possible. 

Host: How has your experience of working at IndusLaw
been in the last 2 years? 

Sushmita: I have had a wonderful experience with

IndusLaw. IndusLaw encourages young lawyers and that is

why the firm has many young and dynamic lawyers.

IndusLaw has broken from traditional legacy law firms and

created a mark for themselves, which is commendable. the

growth trajectory of IndusLaw is noteworthy which has also

helped all of us to build our respective practices. 

With an expert in all fields of practice, it’s a one-stop shop for

most clients which is also beneficial to each of the Partner.

Most lawyers come from different law firms and

backgrounds and each of us learn so much from the other’s

experience. 
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Further, many Lawyers are obsessed with details, most of the

time, lawyers fail to see the business perspective. I have

noticed personally that promoters think that lawyers lack the

bold vision, marketing skills, and commercial sense and

understanding of business which are an essential skills to

lead an Organization. 

Many times, it has been seen that lawyers are also not ready

to take higher or different roles. They are infatuated with a

legal issues and disinterested in other issues of the business. 

The solution to this issue can be discussed in 2 basics. The

first is to deal with perception issues and the second is to

change the mindset by proper training of Lawyers during

law school days so that they should be ready to take the

baton. 

Dealing with Perception issue:
As far as perception issues are concerned, a lawyer needs to

work hard to change this perception by becoming a

pragmatic lawyer who takes a genuine interest in the

business. He should become the solution provider while

protecting the interest of the company. He must understand

the business and its environment such as competition

landscape, technology, etc. Participation in the internal

meeting is extremely important where he can demonstrate

his skill & knowledge on various matters which may not be

directly related with law. He should see issues with business

eyes and not only with legal eyes.

Corporates are running by professionals. A chartered

accountant, IT professionals, MBAs, Sales experts, General

Counsel are the major professionals who remain at the helm

of affairs for the various activities of a corporate house. It has

been seen that while other professionals gradually climb the

ladder and reach to the topmost position of an organization

i.e. “CEO” whereas General Counsel are far behind to their

fellow professionals in terms of reaching that level. This

particular fact compels me to think time and again and some

basic questions strike:

1. Whether General Counsel lacks ambition and

opportunity? 

2. Why do other professionals outperform lawyers in the

career stakes? 

The purpose of this article is to analyze the reason and what

is the solution for this. Firstly, let us find out the reasons. For

the sake of brevity, reasons can be kept in two buckets viz.

perceptions & Lawyers’ inbuilt Mindset. 

One of the perceptions about lawyers is that they are not

good in financial numbers but at the same time it is also true

that around 50% of CEO are from the nonfinance

background. The other perception issue with lawyers is that

it is presumed that they are deal-breaker due to the inherent

nature of being cautious and risk-averse which many times

can create road block for business. 
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Certain jobs will disappear and new ones will be created that

we likely cannot anticipate today.

Law schools and lawyers need to ask themselves: - Are we

preparing lawyers to be business leaders in today’s

changing workforce?

In its January 2016 report, the World Economic Forum

identified the following top ten skills that will be necessary

for the 2020 workforce:

(1) Complex problem solving

(2) Critical thinking
(3) Creativity

(4) People management

(5) Coordinating with others

(6) Emotional intelligence

(7) Judgment and decision making

(8) Service orientation

(9) Negotiation

(10) Cognitive flexibility

Out of all these skills, emotional intelligence is anticipated to

be the most important skill needed by all individuals and

professions.

EMOTIONAL INTELLIGENCE

As per Psychologist and author Daniel Goleman who first

coined the term “emotional intelligence” the following five

components are Emotional intelligence 

1. Self-Awareness:- the ability to recognize and understand

your moods, emotions, and drives, as well as their effect on

others.

2. Self-Regulation: the ability to control or redirect

disruptive impulses and moods—the propensity to suspend

judgment and to think before acting.

An entrepreneur’s mindset is completely different from a

lawyer’s mindset. Lawyers want to minimize risks without

considering business implications, whereas entrepreneurs

want to get things done and take risks with a futuristic

mindset. Continuity of business is important even if

sometimes risk-taking is required. 

For being a leader being effective is paramount. Lawyers

should have an appropriate influence on the overall

activities of the business—someone whose advice is sought

out and heeded. He should endeavor to become a core

member of the top management team and helps shape

discussion and debate around business issues. He should

not limit himself to legal issues. Further, lawyers’ overall job

performance improves with increased financial acumen. He

should be seen as business-savvy advisors on range issues

and strategies, and often simultaneously hold non-legal

positions in their companies. The best-in-class general

counsel is a fully functioning member of the senior

leadership team who “just happens to be an attorney.” 

Among in-house legal talent, lawyers who stand out can

read balance sheets, understand profit and loss statements,

possess at least a working knowledge of finance, and have

good relationships with the finance team. They also possess

team building and leadership skills and collaborate well with

leaders of other functions such as finance, human resources,

information technology, research and development,

marketing, and sales. These attributes shall help him to

transcend to the role of CEO.

From training perspective: 
Due to technological advancement and other reasons, skills

to perform the job are changing. Social scientists predict that

the Fourth Industrial Revolution will have brought us

advanced robotics and autonomous transport, artificial

intelligence and machine learning, advanced materials,

biotechnology and genomics. These developments will

transform the way we live and the way we work. 
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3. Motivation: a passion to work for reasons that go beyond

money or status—the propensity to pursue goals with

energy and persistence.

4. Empathy: the ability to understand the emotional makeup

of other people—the skill in treating people according to

their emotional reactions.

5. Social Skill: proficiency in managing relationships and

building networks—the ability to find common ground and

build rapport.

This research established the link between a company’s

success and the emotional intelligence of its leaders. An

individual can have first-class training, an incisive mind, and

an endless supply of good ideas, but he or she will not be a

great leader without emotional intelligence. 

As per the above discussion, it can be said that the following

necessary traits and characteristics are required for a lawyer

to become a business leader:

(1) Passion and vision

(2) Creative thinking, analysis, and problem-solving

(3) Desire to help others achieve success

(4) Resilience and self-motivation

(5) Emotional intelligence

(6) Communication, presentation, and persuasion

(7) Financial literacy

In my personal opinion, lawyers can be great CEOs. As per

one report of HBR, companies run by lawyer CEOs created

particular value in high-growth businesses and

organizations subject to large amounts of litigation Whereas

companies run by lawyer CEOs in low-litigation industries

underperformed by comparison to peers run by non-lawyers

– perhaps because a lawyer’s innate caution negatively

impacts on cash-flow and growth.

 

Of course, the ideal CEO should be able to balance the

ability to reduce litigation through prudent decision-making

while also knowing when to take risks to enhance value.

It is clear that the future in-house counsel must be part of the

business and a strategic advisor, with skill sets beyond just

the law. Time for this change to be adopted in all law

schools. Teaching only legal theory and legal skills is not

going to help. 

Providing proper training to lawyers on the above-

mentioned aspect is critical so that they can reach to CEO

level in his/her professional journey. 

All these efforts will really help to transform and develop the

role of General Counsel and he would be seen as a potential

successor for the Chief Executive Officer.
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Shikher is a lawyer and has a demonstrative career

with experience of almost a decade at the bar. He

is proficient in all kinds of legal disputes with a

passion for dealing with cases related to penal

laws, white-collar crimes, information technology

laws, gambling laws, arbitration and commercial

laws, etc. He is a specialist in advising clients on a

wide variety of legal issues and navigates them

through and out of their problems. His distinctive

authority in dealing with massive documentary

burdens in high stake matters and effectiveness in

bringing out applicable points of law and

procedure has seen a rise of esoteric popularity

amongst his clients.

Having worked with individuals and corporates in

sectors such as FMCG, vehicle manufacturing,

agriculture, start-ups etc., Shikher understands

modern-day clients’ needs. He has enabled

various companies to have a footing whenever

there is a lack of proper regulatory regime. From

challenging hurried legislation enacted to regulate

new businesses in Constitutional Courts to

assisting clients in criminal investigations

undertaken by agencies like the Directorate of

Enforcement, CBI, as well as appearing before

criminal courts, Shikher has honed himself as a

lawyer for all.” 
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Instagram: @sdaggarwal

https://www.facebook.com/shikherdeepaggarwal
https://www.facebook.com/shikherdeepaggarwal
https://www.facebook.com/shikherdeepaggarwal
https://www.facebook.com/shikherdeepaggarwal
https://www.facebook.com/shikherdeepaggarwal
https://www.facebook.com/shikherdeepaggarwal


Changes to fundamental concepts like definition of wages,

definition of employee, requirements of leave encashment

and rapid settlements, may mean an increased spend by

organizations, requiring them to increase available working

capital. Salary structures impacted by the evolved concept

of wages under the Codes will need a strategic rejig within

organizations.

While the wider impact of the Labour Codes at a pan-

industry level has been analyzed and interpreted by one and

all, what needs greater focus and emphasis are the

implementation perspectives of the Codes within

organizations. With the implementation of Codes being

deferred due to the Pandemic’s severe second wave, HR

and business leaders have the opportunity to pre-emptively

assess the impact of the Codes in a slow and measured

manner to ensure a smooth transition at the right time. 

Impact of the Codes:-
The primary impact of the Labour Codes on organizations

will be on the financial, operational and functional fronts.

This manner of segregation is most natural to organizational

constructs and will ease the burden of transition,

significantly. 

Financial Impact:-

Since the Government of India opened doors to

globalization in 1991, Indian Industry has constantly

adapted and reoriented itself to a changing business

environment. However, the Labour Laws have remained

archaic and inflexible and labour reforms have eluded us,

thus far. Therefore, when 29 labour legislations were

amalgamated into four broad Labour Codes and the Indian

Parliament passed these Codes late last year, there was

certainly reason to cheer.

The four codes – The Code on Wages, The Occupational

Safety & Health Code, The Social Security Code & the

Industrial Relations Code - have the potential to impact

almost 500 million workers. With the addition of 12 million

people to the working population every year - a majority of

whom are the youth, this is an opportunity to leverage

India’s demographic dividend, and make us a stronger and

more formidable global power.

The reactions to this development have been largely

positive given that these laws are expected to bring in a new

wave of reforms in industrial relations as well as help in

attracting more investments to India. There have been

concerns, though, around the impact of the new laws on

compensation costs for businesses, take home pay of

employees, employment generation, among others. 

LOOKING AT THE LABOUR CODES THROUGH ANLOOKING AT THE LABOUR CODES THROUGH ANLOOKING AT THE LABOUR CODES THROUGH AN

IMPLEMENTATION LENSIMPLEMENTATION LENSIMPLEMENTATION LENS
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Communicate. Communicate. Communicate:-

As a matter of fact, with the Codes offering the necessary

leeway to opt in and out of the Provident Fund and

Employee State Insurance schemes, employers who discern

their ideologies well in advance and engage in dialogues

with their workforce as to their collective preferences, are

likely to benefit much more vis-à-vis others, in terms of

implementing the social security provisions in the right way.

With changes in wage structure and allowances, there will

be a need to have continued employee interactions and

clarifications. Companies will therefore need to ensure that

they communicate consistently and articulated the said

changes in an effective manner. Publishing FAQs that are

clear and concise will also be instrumental to the success of

the overall exercise. 

While sweeping measures are warranted to align with the

upcoming change in the labor law landscape, timely

implementation and compliance can be achieved through

defined, incremental, manageable, and weighty steps.

Transparency, fairness, clear communication and pre-

emption will be the cornerstones for an effective

transformation. With India on the doorstep of a mighty

change in regulatory regime, adequate and timely

engagement of all stakeholders within the company, be it

national or global, is crucial. With the right intent and a

meticulous top-down approach, companies can pre-

emptively adapt to the changes and ensure that the

necessary transformation is structured within the

organization in an essentially benign way.

A focused and thorough analysis of the employee life cycle

and related payouts to benefit both the employees and the

company, will aid this process. Besides simplifying the

procedures and policies governing salary structures of

different categories of employees, the drill will help

organizations integrate and synchronize the existing

mechanisms to minimize the extent of change and attain

desirable and risk-averse outcomes.

Operational & Functional Impact:-
Organizations will be required to identify and analyze

impacted policies and procedures and update existing

practices accordingly. For the first time, organizations will

need to closely assess the engagement of contract labor by

clearly examining and identifying core and non-core

activities. Comprehensive change management exercises

will be warranted across the organization to align any

upstream strategic changes to downstream detailed

functions in the right manner. 

Harnessing synergies between functional areas and smart

management of the workforce at all levels, in view of the new

construct for working hours and overtime, can also help in

effecting a smooth transition. 

With the advent of a framework for regulation of platform

workers, gig workers and home-based workers as well as

employment of women in all establishments for all types of

work during night shift, review of workforce categorization

and engagement variables in-line with the Labour Codes will

also be necessitated. Fixed Term Employment is a legally

recognized engagement model under the Codes and will

offer companies further flexibility.

Author

Pooja Prabhakar

Managing Partner & CEO at BCP
Associates LLP
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Amongst the four eras, the Satya Yuga was the first and the

most significant one. Knowledge, meditation, and penance

held special importance in this era. All the pillars of Dharma

were present in totality.

The Yugas are said to succeed each other almost endlessly.

After the perfect Satya Yuga, a decline marks the Treta Yuga.

Further decline brings about the Dwapara Yuga, and after it

came the final and dark Kali Yuga, a time of wickedness,

when people kill each other. At the end of the cycle Kalki is

said to take birth and reestablish righteousness, thus

beginning a new Satya Yuga or yuga of truth.

Relevance might be thought of with the subject, as to how it

is connected and how it has prominence while we discuss

the present time. Well, the most important thing not to be

forgotten ever is; everything has a start and has an end.

‘Where there’s a beginning, there’s always an end.’ But

when, is the question?

Relevance and existence of Yugas barring the present time if

is revered to way back centuries ago, was one of the finest

time as was said to be ‘golden age’ where people were not

mocked and beliefs were not superficial. On the contrary, the

beliefs, self respect, respect for motherland was upheld

always and believed in and followed.

Introduction:
India has been said to have very rich heritage since ages not

even known to people. Looked behind, if the old era is

looked at, India i.e. “Bharat” has always been a country with

unblemished heritage which has always been looked at and

been learned from by many people and countries.

No matter, as per modern time, it’s always said and proof of

Sat Yuga, Dwapar Yuga, Treta Yuga has been sought for by

many intellectuals. But the presence of the same could not

be even denied ever by any as the same have been many

times referred to in verdicts and Kali Yuga (present time),

which doesn’t need a proof of its existence.

Sat Yuga which prevailed when humanity was governed by

gods, and every manifestation or work was close to the

purest ideal and humanity will allow intrinsic goodness to

rule supreme. It is sometimes referred to as the "Golden

Age". The Satya Yuga lasted for 1,728,000 years or 4800

divine years. The god Dharma (depicted in the form of a

bull), which symbolized morality, stood on all four legs

during this period. Later on in the Treta Yuga, it would

become three, followed by two in the Dvapara Yuga.

Currently, in the immoral age of Kali, it stands on one leg.
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Despite that be so, the estates though been ruled by

different kingdoms and rules who invaded Bharat, could

never take away the esteemed Florence and flagrance of

India ever on the contrary they as well contributed much to

Bharat which in middle era was referred to as “Hindustan”.

Coming down to the part of the existing time; as said supra,

evidences have been sought for as many minds have had

beliefs of non-existence of Gods and the eras Bharat has

seen. However, the Constitution of India could be said to be

the best answer to the questions put forward by many and

not one. The Constitution of India is one of the most brilliant

masterpiece ever crafted in the History of world and is the

longest Constitution ever written. The most beautiful aspect

of the Constitution of India is that; not only it is written, but is

hand written and crafted with all the Gods, Sages, Empires;

Bharat has seen during its time till today depicting different

chapters of the Constitution thus showing its resemblance.

Thus, what best could be the answer to the questions of

people who raise question as to existence of the old era

albeit the Vedas, Shastras, Puranas exists?

The Constitution of India, 1950:

The Constitution of India, 1950 entails and provides every

citizen of India with Freedom and liberties covered vide

Article 14-21. Not only that, under the Constitution of India;

accused of an offence as well is not left out. While the

Preamble of The Constitution of India which starts with the

words “We the People” which is adopted from The

Constitution of United States of America is very significant

and has its own significance.

The Constitution of India prohibits discrimination based on

sex but it equally directs and empowers the government to

undertake special measures for women. Though the

position of women has improved in the last four decades,

but still they are struggling to maintain their dignity and

freedom. Presently Indian women are facing the toughest

time mentally and physically, mainly due to unawareness

and lack of knowledge of legal and constitutional rights of a

woman. The Constitution provides many protection rights

for women such as Protective discrimination in favour of

women, Right to freedom of women, Right of women against

exploitation, Rights of women under directives and political

representations of women.

During Satya Yuga, all people engaged only in good,

sublime deeds. Ashrams become devoid of wickedness and

deceit. Natyam (such as Bharatanatyam), according to Natya

Shastra, did not exist in the Satya Yuga “because it was the

time when all people were happy”. This Yuga extended up

to 1,728,000 years. Lord Vishnu incarnated in four forms i.e.

Matsya, Kurma, Varaha and Narsimha in this era. The only

text which was considered credible and was followed was

Manu’s Dharma Shastra. The average human lifespan in

Satya Yuga began with 100,000 years and gradually

decreased to 10,000 years.

One shall witness the total establishment of Sanatan Dharma

(eternal religion). All the deities, demons, Gandharvas, and

Yaksha would give up their hatred and differences. The Rig,

Sama and Yajurveda were not separate and demarcated.

This era was devoid of agricultural activities or any other

type of activity. Just by mere contemplation one would

beget desired results. People in this era would never fall ill.

No one would try to point out faults or demerits in anyone’s

personality. The personality was not plagued by demerits

like ego, sorrow, violent thought (aggression), jealousy,

hatred, backbiting, fear, anger and lethargy. 

At that time, the colour of the Supreme cosmic soul that was

situated in the heart of one and all and the saviour of all the

sages was white (light). All the people were embellished

with all the good qualities. People would practice austerities

and penance to attain Brahman. All would be inclined

towards the supreme knowledge and all actions performed

would be in the intention of attaining celestial bliss.

In this way all these divine people would be bestowed with

sublime faith and piousness. Albeit, people were segregated

on the basis of the Varnashram method, they would all

response their faith in the Vedas and the Sanatan Dharma

because these people were devoid of selfishness, and they

would effortlessly attain sublimity or union with God, which

is a salient feature of Satya Yuga. Very valiant, mighty,

intelligent and people gifted with all good qualities would

be born in this era. They would surprisingly give birth to

thousands of children. Great sages embellished with divinity

would be born in this era.

All the time since existence of Bharat, present India

(INDEPENDENT NATION DECLARED IN AUGUST) has had its

Constitution by virtue of which all the Kings, Rulers have

ruled their selective portion of estates which finally got

merged and formed India. 
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This opportunity of being a part of local level arbitration

process has improved the social conditions of women in

village areas. The reservation is not because women are
weak. On the contrary, if the old era is looked back and
revered, women have all the time been praised,
respected barring the present situation in India where a
woman is treated as a material for sexual abuse.

Development of India:
Despite that India is developing as is said. However, the

modernization is all mechanical and there is no

development of mental growth to accept the fact that

woman are equal; though Constitutionally woman have

been protected, but how far it holds good can well be seen

from the current scenario in India where there are series of

incidents reported every day of oppression, sexual assault,

barbaric rape, murders and where the accused involved are

strong enough, they are protected. The biased approach

and hidden agenda makes it clear of the motives and the

political system India is working at where the one who are

sitting as Ministers of States are not qualified enough to

understand implement laws framed by Parliament and the

guidelines laid down by the Hon’ble Supreme Court of India

and thus enshrine and the immunity granted under the

Constitution of India acts as a protective shield for such

political leaders and the executives i.e. the Police

department.

Dirty politics, abuse of powers have always been in

existence in India and which has been taken note of by

Hon’ble Supreme Court of India since the judgment

delivered in the case of ‘D. K. Basu.’ 
I here quote my words…“Being endowed with power gets
more responsibility to preserve, safeguard and
betterment. Failure of exercising powers judiciously
proves the system to be savage.”

NHRC which came in existence; though is meant for

protecting human rights, howsoever, the atrocious acts of

the Governments, political parties, police machinery have

not been captivated to the extent which need to. Having a

closed eye to the incidences happening all the way cannot

be said to be the act and object of NHRC until something

drastic happens.

Time and again Hon’ble Supreme Court of India laid down

guidelines and in the case of ‘Nirbhaya’, the guidelines

were laid down, howsoever, the same are not followed and

is now becoming a serious issue with the rise of barbaric

rape, sexual assaults on woman in India thus bringing the life

of woman in India at stake.

Article 15 (1) prohibits discrimination against any citizen

based on religion, race, caste, sex or place of birth while

Article 15 (3) permits ‘protective discrimination’ in favour of

women according to which state can make special provision

for women and the scope of this article is wide enough to

cover the entire range of state activity including

employment. Article 16 of constitution of India ensures equal

employment opportunity to every citizen of India. Nelson

Mandela has rightly said “Freedom cannot be achieved

unless women are emancipated from all forms of

oppression.” Article 21 provides for Right to life and personal

liberty of each and every person in India which includes

Right to live with human dignity, right to livelihood, right to

work, right to privacy, right against sexual harassment etc.

The Indian Parliament also enacted The Indecent

Representation of Women (Prohibition) Act, 1986 which

prohibits indecent representation of women through

advertisements, books, writings, paintings, figures films or

any other manner. The Supreme Court also emphasized the

need to provide a life of dignity to the sex workers in our

country by giving them some technical skills through which

they can earn their livelihood instead of by selling their

bodies.

Directive principles of State policy under Articles 36 to 51 of

the Constitution of India are fundamental in the governance

of the country and it shall be the duty of the state to apply

these principles in making laws. Under this various rights of

women have been implemented through legislation's. The

Directive under Article 39(a) provides that the citizens, men

and women equally have the right to an adequate means of

livelihood and Article 39(d) ensures that there is equal pay

for equal work for both men and women. The Parliament has

enacted the Equal Remuneration Act, 1976 and to

implement Article 39 (d). Article 42 of the Constitution

provides that the state shall make provision for securing just

and humane conditions for work and maternity relief and for

this purpose the Maternity Benefit Act, 1961 was enacted.

Article 40 of the Constitution which lay down that the state

shall take steps to organize village panchayats and endow

them with such powers and authority as may be necessary

to enable them to function as units of self government. To

realize the Directive the 73rd and 74th Constitutional

Amendments had sought to ensure a certain proportion of

women as chair persons of panchayats. According to Article

243- D (3) and 243-T (3), not less than one third of the total

number of seats to be filled by Directive election in every

Panchayat/Municipality shall be reserved for women

(including SC's and ST's). 
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The Constitution of India nowhere bars right of a Lawyer to

any person be an accused or a victim and every person has

right to be represented before Court of Law. Equality before

law cannot merely be in books or phrases, but it is to be

implemented strictly without discrimination.

Current scenario:
India recorded an average 87 rape cases every day in 2019

and 4,05,861 cases of crimes against women during the year

- a rise of over seven per cent from 2018 -- shows latest data

released by the National Crime Records Bureau. The "Crimes

in India -2019" report shows that crimes against women

have gone up by 7.3 per cent last year. The crime rate

registered per lakh women population is 62.4 per cent in

2019, up from the 58.8 per cent figure of 2018. The country

had recorded 3,78,236 cases of crimes against women in

2018, data shows. In 2018, 33,356 rapes were recorded

across the country, up from 32,559 in 2017, according to the

data from corresponding years.

"Majority of these cases under the Indian Penal Code were

registered under 'cruelty by husband or his relatives' (30.9

per cent) followed by 'Assault on women with intent to

outrage her modesty' (21.8 per cent), 'kidnapping and

abduction of women' (17.9 per cent)," the NCRB data for

2019 showed. Not only women, the figures collated by

NCRB also indicate an upward trend in cases linked to

crimes against children. From 2018, the crimes against

children have gone up by of 4.5 per cent in 2019. A total of

1.48 lakh cases of crime against children were registered in

2019, of which 46.6 per cent were cases of kidnapping and

35.3 per cent cases were related to sexual offences.

The NCRB, which functions under the Union Home Ministry,

is tasked with collecting and analyzing crime data from

across the country. The agency has compiled the three-

volume report after collating data from 36 states and UTs

and 53 Metropolitan cities. Once again, the Home ministry
clearly said the latest data has not been shared by West
Bengal, which is why 2018 data has been used to arrive
at national and city-wise figures.

Question is- Is law really failing??

The guidelines laid by the Hon’ble Supreme Court of India

are not merely to be looked at by the Courts whether they

have been followed or not, but as a matter of fact, it is the

Ministerial function of Ministers and Ministries to educate

their executives with the guidelines laid by Hon’ble Supreme

Court of India. With the current scenario and the abuse of

power by the police machinery, it could well be gathered

how far the executives are educated to implement the

guidelines of Hon’ble Supreme Court of India and where the

powers which are in the hands of police machinery are not

for abuse, unless the machinery has a backing from the

Ministerial functionaries to curb.

1972 Mathura rape case, Bhanwari devi case, Rape of
Priya Patel, Shakti Mill case, Nirbhaya case, Ayanavaram
Rape case, Rameeza Bee case, Maya Tyagi case,
Bhuwaneshwar case, 8-year-old Minor Girl Raped by 16
Men Including Relatives, Dies in Chennai Hosiptal, UP: In
four days, three girls raped, two of them then murdered,
during wedding ceremonies, Hathras case shows the
undisputed situation of law in India and how the police
machinery take efforts to cover-up the incidences. "The
list of incidences is endless and the accused's involved in
such barbaric incidences are countless."

Uttar Pradesh being one of the biggest states of India almost

every day sees a case of rape, which can well be said to be

exemplary example of law implementing agencies where the

law implementing agencies manipulate and attempt to

conceal the facts.

The Hathras case is an overt act of the police machinery

which proves that how the police machinery is working and

that too under the Ministerial powers and protection and in

“UP Gang-Rape Tragedy, at 2.30 am cremation by Cops,

family kept out”. Minor gang-raped by 3 in Madhya Pradesh

a day after Hathras victim dies. In another incidence dalit

woman kills herself after police refuses to lodge FIR on gang-

rape. Mumbai: 3 men raped 22-year-old woman for over 2

years, blackmailed her using videos. 20-Year-Old allegedly

rapes 8-Year-Old Neighbour In UP's Azamgarh. UP: after

Hathras and Balrampur horror, two minor girls raped in

Azamgarh and Bulandshahar.

Quiet relenting was and is when Lawyer who fought for

Nirbhaya reached Hathras and was stopped by the ADM and

police machinery to meet parents of victim. The act of the

police machinery and executives puts a (?) question mark on

the working and abuse of powers by the executives of the

states. 
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The Ministry of Electronics & Information Technology

(MeitY) constituted a Committee of Experts (Committee) in

September 2019, to devise a framework for governing non-

personal data (NPD). This Committee released an initial

report and later a revised report, which aims to provide more

clarity on the definition of NPD and its categorisation—and

specifically attempts to delineate personal data (PD) from

NPD.

The present post briefly makes a few submissions about

what intellectual property aspects should not be overlooked

when it comes to any Policy (and eventually legislation)

pertaining to NPD.

1. What are Policies? How are they different from Law?
Policy ideas are often the starting place for law. They often

precede law; and are transformed into law. Policies should

be easy to understand because they are devoid of legal

jargon—the fancy language of law. Hence, while law can

afford to be cryptically worded, a policy has to avoid that

pitfall. Albert Einstein maintained, that a concept...an

idea...anything—if you cannot explain it to a 6 year old, you

have probably not understood it yourselves. So a Policy has

to be that simple to understand. We need to exlore whether

the proposed/revised NPD Policy comes up to that

benchmark.

Public Policy’ Concerns about NPD Policy
An essential requirement of a Policy is to have a clear idea

about who are the beneficiaries of the same?’

The answer that the NPD Policy Report gives is --'Data
Principal’—means you and I, about whom the data is being

collected are collectively identified as ‘Community’ which is

declared to be the beneficiary.

Can we, in aggregate, be the owners of NPD? Is it even

possible to personify community? Does that not mean that

community has a right over that data? Is Community a legal
person then? If not, ‘community consent’ appears to be

fanciful and rhetorical—it’s just a feel good phrase that can

possibly have no legal connotations.

A related issue about awareness of the policy needs to be

highlighted--is the community aware that such a policy is

being formulated which has been projected to benefit them?

Community consent, is another dimension that needs to be

taken into consideration—which has been projected as the

‘opt out’ option. Meaning, currently, individuals must merely

consent to opt out from anonymising their data. This is so far

from reality.
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Effectively, people who would form these communities have

little control over how their data is used—more so because

India is a huge country, large percentage of the population is

illiterate and even those who have had education might not

have any sense about what exactly is NPD and the

implications associated with sharing that data. Moreover,

researchers, and advanced AI or technlogy (as it is

cautioned) can be used to re-trace the data holder or the

data principal, making this whole big anonymisation a futile

exercise.

So consent is problematic. Think of it--most of us might just

end up clicking ‘yes’ or ‘no’ to that dialog box which might

ask for consent. From the legal (contract law) perspective,

one needs to actively think and question whether this

(clicking of an option through a dialog box) even qualifies as

consent?

What Terms are defined in the Policy?

Ideally the task of providing with definitions etc is more

properly a reserve of law and not of policy. Law should

define in clear/unabiguous terms the various important

concepts around which it is framed. However, that does not

mean that a policy paper can afford to just brush the matter

aside and not throw light on the ‘core concepts’ for which

the policy took birth in the first place—and the NPD policy

does not fulfill that parameter. For instance, the revised

Policy fails to satisfactorily define ‘Public Good’. Likewise,

‘HVD’ or High Value Data (which is the focal point of the NPD

policy) is not defined in concrete terms. It has been

loosely/vaguely described as data that is for public good;

which benefits the community at large. Further, there is a

need to seek out the reasoning behind defining public good

in the way the Policy has defined it. A Policy needs to

explain, so that the law need not.

To elaborate, the Report goes on to give various examples of

what constitutes ‘public good’, such as, poverty alleviation,

job creation, education, the creation of new businesses and

so on. 

The author submits that it would do the Country much good

if the meaning of ‘public good’ is aligned or steered towards

something concrete, instead of it being so delimited. One

way to achieve that would be to assess the gaps where

urgent action is required so that the start-ups and new

businesses spring and folurish around that gap. Like climate

change, e waste management, anti poaching mechanisms,

renewable energy creation, garbage disposal—or civic

waste management, senior citizens homes, or stray animal

population and so on.

The author maintains that the battle of poverty
allieviation, job creation, education, has already been
fought and work is largely being done on those fronts. So,
a Policy touted to be for ‘public good’ needs to think
along certain priorities that need urgent management.

How the Policy is Proposed to be Implemented?

For NPD, this essentially translates into inquiring 1)To whom

would the Data go?; and 2) what is the grievance redressal

mechanism?

The answer to the first question is that this NPD (in the form

of HVD) would remain with the Data Trustees. The NPD

Report mandates that such aggregate data be shared with

data trustees who will then create an HVD for public access

out of it. And this Data Trustee could be any government

organisation or non-profit private organisation, that is, a

Section 8 company/Society/Trust, which would be

responsible for the creation, maintenance and data-sharing

of HVDs in India.

What is the need for such intermediary?-When the Data

Principal (X) engaged with the Data Custodian (Uber), X

agreed to the data being used by Uber, so long as it provides

X with services that s/he wants. X never signed up for that

data, even if it is in the anonymised form, to be shared with

anyone-Data Trustee or whomsoever. 
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By creating the intermediary of Data Trustee, the Policy

proposal creates an additional potential [data]leak point.

The author further submits that the [persons

from]Community who want to start a new business by

relying on some HVD, say, owned by Uber, may directly

approach Uber for it and there is no need for any

intermediary.

2. Rationale behind the Policy—What is the need? Is
there any need?

Should a Policy be devised only when there is a palpable

need for the same amongst the members of the community?

Or can a Policy be a harbinger of change in itself—policy

makers taking the lead into deciding what is best for the

community. The author would like to align with this latter

understanding. After all, it one way in which a welfare state

may work.

But, we need to assess it in the context of the NPD Policy. It is

stated that NPD Policy attacks data hoarding–and by doing

that, the author asserts, it depicts casual business entities as

monsters for possessing something that is rightfully theirs--

something on which their business depends. It is also

alleged that these (so-called) data hoarders/businesses pose

as entry barriers to start-ups and other new entrants in digital

markets. And that is the rationale/reason proposed on why it

should be made mandatory for businesses to share their raw

data (subject to defined grounds).

The Data Custodians, the businesses, which collect this high

value data might not have any incentive for sharing. They

might not have any inclination to share—it is their

intellectual Property (IP)! To proceed on the broad

presumption that they would not require the data once it is

made non-personal (anonymised) would mean having a

ZERO understanding of what IP is and how IP operates.

Data on availability of public transport in an area--so that

they can focus on cities that have poor transportation; 

Data on traffic situation that would enable them to make

use of to enhance customer service experience; 

Data on time saving routes/ data on blocked routes/data

on short-cuts which might not otherwise be

thoroughfare and hence might not be there on Google

maps etc; 

Data on which neighborhoods will be the busiest at what

time---so that they can station their cabs and drivers

accordingly

Data on the transport preferences of people—so that

more cabs are available for say going to the airports or

railway stations. And one can always add more to this

list.

Take the example of Uber—the taxi service that thrives on

how it uses and exploits collected data. Lets look at what

data it might be collecting--

So there would be data on 

(i) Who takes the trip—man, woman or child 

(ii) What destination they go to mostly—airport, malls,

shopping, work? Outside the city or inside the city, and so

on. 

In order to anonymize it, you remove the name, the house

address, the phone number--and what does that leave us

with?–I think still, there is aggregate data that is highly

valuable for Uber. Like--

All this is Uber’s bread and butter! There is every reason why

Uber would treat it as data under section 2(o) of the

Copyright Act, 1957 and refuse to part with it. Or, if sharing is

made mandatory, there could be a strong inclination not to

anonymize it. Also, it is only practical and fair if Uber quotes a

price for parting with it. 

These are pertinent IP issues that need to be sorted out

before one plunges into legislating on NPD.

How feasible is the implementation of the Policy?
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Even if one accepts the ‘data hoarding’ allegation, one

needs to devise judiciously balanced and prudent means to

fetch this data? Three questions, giving rise to three possible

solutions are proposed-

1. Should it be for some remuneration and mandatory? This

would translate into letting the Data Custodian enjoy

monopoly over the data for say, the first 5 years of collecting

it (that is, maintain exclusivity over NPD for a limited period

of time as in the case of intellectual property) before the

mandate to share applies.

That is essentially a compulsary lisence sort of a

mechanism? Under the Copyright Act, 1957 the Intellectual

Property Appellate Board (IPAB) ascertains the situations

where a compulsory license may be granted and that is case

sensitive. NPD Policy could propose the same technique for

data sharing.

Section 2(o) of the Copyright Act, 1957 defines literary works

to include computer databases. By that logic, all collected

data should qualify for protection as literary work, provided it

is sufficiently original.

Further, IPAB’s decisions can be appealed before the

relevant High Court –so the appellate mechanism is also

sufficiently equipped.

2. Should the data be made automatically shareable after a

few years of gestation?--a sort of statutory licensing that we

have in case of cover versions in Copyright Act, 1957? Or, 

3. Should it remain completely voluntary—as a corporate

social responsibility? This can be incentivised-through tax

deductions, subsidies etc. The idea here is that by

voluntarily sharing the non-personalised data, businesses

can demonstrate social commitment—and hence add to

their reputation.

In conclusion, the author submits that data is copyrightable

subject matter as per section 2(o) of the Copyright Act, 1957.

And this is beyond dispute. It would be wise on part of the

policy makers to respect the sanctity of the IP involved. At

the same time it should be acknowledged that monopoly

rights over the concerned NPD need not necessarily be

antagonistically positioned against public interest. The IP

regime has long since managed to balance the two

competing interests in hoards of other protected subject-

matters. 

We hence have a mechanism already in place for tackling

issues such as refusal on part of the Data Custodian to share

HVD. The same mechanism may be deployed in case of

misuse of NPD, instead of reinventing the wheel!
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2. Doctrine of public policy: Public policy doctrine is a

dynamic concept and is not limited to the domain of the

Arbitration and Conciliation Act, 1996. To understand the

doctrine of public policy with respect to the laws in India it is

highly important to take into consideration the Indian

Contract Act, 1872 as well as the Arbitration and Conciliation

Act, 1996. Although the doctrine of public policy has not

been defined under any law. But in a broader perspective

doctrine of public policy is said to be based on the concept

that any decision which would lead to the obstruction of

justice or tend to violate any statute or any other law in force

or entrench upon the good morals would be considered

void as it goes against the public policy of India. Therefore,

such a decision is sawed in the name of public policy and

cannot be enforced. Since the concept of public policy was

not defined under the laws in force it remained a question of

debate on numerous occasions and left the courts with the

utmost liberty to interpret it as per their understanding and

the facts of each case. The Courts in India have interpreted

the concept of public policy differently in various cases and

the same have been summed up as follows:

a. Renusagar Power Co. Ltd v. General Electric Co.1 the

Hon’ble Court in the said case gave a very circumscribed

meaning to the doctrine of public policy while dealing with

enforcement of a foreign award, under the Foreign Awards

Act 1961 and the Indian Arbitration Act 1940. The Court held

that an arbitral award could be refused enforcement only

when the award is against fundamental policy of India

interest of India justice or morality. 

1. Introduction: Public policy is an eclectic concept which

has been treated as an abstract idea for a long time. The

doctrine of public policy is said to have its roots in the

Common Law and has even been treated as a branch of

Common Law by the Courts in India. This concept attracts

the attention of the masses when it bumps into the

resolution of disputes through alternate measures like

arbitration. Arbitration is an age-old method of resolving

disputes. This concept has been commonly defined as a

process of resolving disputes between two or more parties.

Where the parties agree to submit their disagreement to one

or more independent persons known as the arbitrator. The

decision of the arbitrator is considered to be final and legally

binding on the parties. In India, the first Arbitration Act was

introduced in the year 1899 which was based on the module

of Arbitration Act of Britain, 1889. However, this Act was later

on repealed, and presently The Arbitration and Conciliation

Act, 1996 is in force. This Act was enacted by the Parliament

of India while keeping in view the UNICTRAL Model Law on

International Commercial Arbitration, 1985. The basic

purpose with which the Arbitration and Conciliation Act,

1996 was enacted was to ensure that an expeditious and

cost-effective mechanism of settling disputes outside the

four walls of a court is established. Which in the long run

would play a part in reducing the litigation as the award

passed by an arbitrator is considered to final and legally

binding on both the parties. However, it is highly important

to highlight that an award may be refused recognition under

section 34 and 48 if the said award goes against the public

policy.
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 the matter must apply its mind to the attendant facts; and ->

The decision which is perverse or so irrational that a

reasonable person could not have reached such a

conclusion and it offends the conscience of the Court.

g. Associate Builders v Delhi Development Authority8. The

Hon’ble Supreme Court, in this case, held that an award

could be set aside when the award is of such a nature that it

would shock the conscience of the Court. Furthermore, an

award which goes against the morality was also held by the

court to shock the conscience of the Court.

h. Venture Global Engineering LLC and Ors v Tech Mahindra

Ltd. and Ors9. In this case, the Hon’ble court opined that the

Award of an arbitral Tribunal can be set aside only on the

grounds specified in Section 34 of the Act and on no other

ground. The Court cannot act as an Appellate Court to

examine the legality of Award, nor can it examine the merits

of the claim by entering in factual arena like an Appellate

Court. The abovementioned interpretations of the concept

of public policy over the period of time show that the courts

have followed both a liberal and narrow approach while

understanding the dynamic and multifarious concept of

public policy. However, in the end, a restrictive approach

has been well-acknowledged by courts in India.

3. Meddling of judiciary in arbitration In India laws like the

Indian Contract Act, 1872, and the Arbitration and

Conciliation Act, 1996 have enshrined such provisions that

directly discuss the importance and relevance of public

policy. Section 2310 of the Indian Contract Act specifically

lays down that if the object of the contract or the

consideration of the contract goes against the public policy

then such object or consideration of the contract would be

considered as unlawful and void. Similarly the Arbitration

and 7. Role Of Public Policy Under The Arbitration And

Conciliation Act, 1996, For Setting Aside An Arbitral Award;

Priyadarshini Singh & Associates 8. (2015) AIR 620 (SC) 9.

(2017) 13 SCALE 91 (SC) 10. 

b. Rail India Technical And Economic Services Ltd v Ravi

Constructions2 In this case the Hon’ble court pronounced

that the enforcement of an arbitral award is to be declined as

being against public policy if it is against the fundamental

policy of Indian Laws, country’s interests and its sense of

justice and morality.

c. ONGC Ltd v. Saw Pipes Ltd3 in this landmark case the

Hon’ble court went a step ahead and broadened the

spectrum of public policy. The Court held that in our view,

the phrase Public Policy of India used in Section 34 in

context is required to be given a wider meaning. It can be

stated that the concept of public policy connotes some

matter which concerns the public good and the public

interest. What is for the public good or in the public interest

or what would be injurious or harmful to the public good or

public interest has varied from time to time. However, the

award which is, on the face of it, patently in violation of

statutory provisions cannot be said to be in the public

interest. Such an award/judgment/decision is likely to

adversely affect the administration of justice. 

d. Phulchand Exports Ltd v. OOO Patriot4 In this case the

court while defining the concept of public policy, held that

the test laid down in ONGC Ltd v. Saw Pipes must be

followed even in case of foreign awards. Thereby allowing

Indian Courts to deny enforcement of a foreign award on

additional grounds of patent illegality. 

e. Shri Lal Mahal Ltd v. Progetto Grano Spa5. In this case, the

Hon'ble Supreme Court overruled the above-mentioned

decision of Phulchand Exports Ltd v. OOO Patriot and

reinstated the position earlier held in Renusagar Power

Electric Company vs. General Electric Company with respect

to the enforcement of foreign awards. The court in this case

said that the test laid down in the Renusagar case shall apply

for refusal of enforcement of a foreign award on the grounds

of conflict with the public policy of India.

f. ONGC Ltd v. Western Geco International Ltd6. In this case

also the Hon’ble Court upheld its earlier decision in Saw

pipes case and 1. 1994 SCC Suppl. (1) 644 2. (2003) 4 RAJ

394 3. (2003) 5 SCC 705: AIR 2003 SC 2629 4. (2011) 10

SCC 300 5. (2014) 2 SCC 433. Further went a step ahead

and elaborated on the concept of fundamental policy of

Indian law. The court, in this case, held that three distinct

and fundamental juristic principles form a part and parcel of

the fundamental policy of Indian law; -> The court or

adjudicating authority must adopt a judicial approach when

determining the rights.  This implies that it cannot act in an

arbitrary, capricious or whimsical manner7 -> The court or

quasi-judicial authority must determine rights and

obligations of parties in accordance with principles of

natural justice which encompasses that authority deciding
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(v) the composition of the arbitral tribunal or the arbitral

procedure was not in accordance with the agreement of the

parties, unless such agreement was in conflict with a

provision of this Part from which the parties cannot

derogate, or, failing such agreement, was not in accordance

with this Part; or (b) the Court finds that— (i) the subject-

matter of the dispute is not capable of settlement by

arbitration under the law for the time being in force, or (ii)
the arbitral award is in conflict with the public policy of India.

Explanation. —Without prejudice to the generality of sub-

clause (ii) it is hereby declared, for the avoidance of any

doubt, that an award is in conflict with the public policy of

India if the making of the award was induced or affected by

fraud or corruption or was in violation of section 75 or

section 81.

(3) An application for setting aside may not be made after

three months have elapsed from the date on which the party

making that application had received the arbitral award or, if

a request had been made under section 33, from the date on

which that request had been disposed of by the arbitral

tribunal: Provided that if the Court is satisfied that the

applicant was prevented by sufficient cause from making

the application within the said period of three months it may

entertain the application within a further period of thirty

days, but not thereafter.

Courts must be vested with the power to set aside an award

of an arbitrator in certain exceptional circumstances in order

to ensure that justice is met at all times. The grounds on

which an arbitral award may be set aside by the court under

section 34 may be summed up as follows; a. The subject

matter of the case is not arbitrable. b. The arbitral award is in

conflict with the public policy. However, to avail the

provisions of this section, it is highly important that the

person challenging the awards must satisfy the court with

the proof that; 

The consideration or object of an agreement is lawful,

unless" it is forbiddenby law; or is of such a nature that, if

permitted, it would defeat the provisions of any law; or is

fraudulent; or involves or implies, injury to the person or

property of another; or the Court regards it as immoral, or

opposed to public policy. In each of these cases, the

consideration or object of an agreement is said to be

unlawful. Every agreement of which the object or

consideration is unlawful is void.

Conciliation Act, 1996 highlights the importance of public

policy under sections 34 and 48 of the Act respectively. 

The Arbitration and Conciliation Act is largely dived into two

parts. The first part of the Act deals with domestic arbitration

while the second part of the Act lays down provisions for

international arbitration. Section 34 falls within the first part

of the Act which discusses the relevance of public policy

concerning arbitration cases within the territory of India.

While as section 48 falls within the second part of the Act

dealing with international arbitration and lays down the

relevance of public policy with respect to matters of

international arbitration. Section 3411 of the Arbitration and

Conciliation Act, 1996 is based on section 34 of the

UNICTRAL MODEL LAWS. This section lays down the

condition which needs to be satisfied in order to set aside a

domestic arbitral award. Although the Arbitration and

Conciliation Act was enacted with the purpose to promote

resolution of disputes outside the court yet it was

considered necessary that the 11. Section 34; Application for

setting aside arbitral award.— (1) Recourse to a Court

against an arbitral award may be made only by an

application for setting aside such award in accordance with

sub-section (2) and sub-section (3). (2) An arbitral award

may be set aside by the Court only if— (a) the party making

the application furnishes proof that— (i) a party was under

some incapacity, or (ii) the arbitration agreement is not valid

under the law to which the parties have subjected it or,

failing any indication thereon, under the law for the time

being in force; or (iii) the party making the application was

not given proper notice of the appointment of an arbitrator

or of the arbitral proceedings or was otherwise unable to

present his case; or (iv) the arbitral award deals with a

dispute not contemplated by or not falling within the terms

of the submission to arbitration, or it contains decisions on

matters beyond the scope of the submission to arbitration:

Provided that, if the decisions on matters submitted to

arbitration can be separated from those not so submitted,

only that part of the arbitral award which contains decisions

on matters not submitted to arbitration may be set aside; or 
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Section 4815 has been specifically designed to deal with the

enforcement of foreign awards. The Hon’ble Supreme Court

of India in Shri Lal Mahal Ltd. v. Progetto Grano Spa16, held

that review of a foreign arbitral award on its merits is

untenable as it is not permitted under the New York

Convention. The judgment clearly exposes the difference in

the scope of inquiry during the annulment of a domestic

award and the enforcement of a foreign award. It stated that

the expression ‘public policy of India’ under Section 48 of

the Act should be construed narrowly; whereas the same

could be given a wider meaning under Section 34 of the Act.

In the abovementioned case, the court overruled its earlier

decision in Phulch and Exports Ltd v. OOO Patriot17 and

said “It is true that in Phulchand Exports, a two-Judge Bench

of this Court speaking through one of us (R.M. Lodha, J.)

Accepted the submission made on behalf of the appellant

there in that the meaning given to the expression “public

policy of India” in Section 34 in Saw Pipes must be applied

to the same expression occurring in Section 48(2)(b) of the

1996 Act. However, in what we have discussed above it

must be held that the statement in para 16 of the Report that

the expression “public policy of India used in Section48(2)

(b) has to be given a wider meaning and the award could be

set aside if it is patently illegal” does not lay down correct

law and is overruled.”18 Although both sections 34 and 48

provide that an award could be set aside if it goes against

the public policy yet the court through it was necessary to

chalk out the difference when discussing each section

respectively. It is highly important to mention that section 48

of the Arbitration and Conciliation 15. Section 48; Conditions

for enforcement of foreign awards.— (1) Enforcement of a

foreign award may be refused, at the request of the party

against whom it is invoked, only if that party furnishes to the

court proof that— (a) the parties to the agreement referred

to in section 44 were, under the law applicable to them,

under some incapacity, or the said agreement is not valid

under the law to which the parties have subjected it or,

failing any indication thereon, under the law of the country

where the award was made; or (b) the party against whom

the award is invoked was not given proper notice of the

appointment of the arbitrator or of the arbitral proceedings

or was otherwise unable to present his case; or (c) the award

deals with a difference not contemplated by or not falling

within the terms of the submission to arbitration, or it

contains decisions on matters beyond the scope of the

submission to arbitration: Provided that, if the decisions on

matters submitted to arbitration can be separated from those

not so submitted, that part of the award which contains

decisions on matters submitted to arbitration may be

enforced; 

a. A party was under some incapacity, or b. The arbitration

agreement is not valid under the law to which the parties

have subjected it. c. The party making the application was

not given proper notice of the appointment of an arbitrator

d. The arbitral award deals with a dispute not contemplated

by or not falling within the terms of the submission to

arbitration e. The composition of the arbitral tribunal or the

arbitral procedure was not in accordance with the

agreement of the parties These provisions clearly allow the

meddling of the courts in the matters of arbitration to some

extent. On one hand, the object of enacting a law like the

Arbitration and the Conciliation Act was to limit the

interference of courts in matters of arbitration. But at the

same time, it was considered extremely necessary to allow

limited judicial intervention in matters of arbitration in order

to ensure that the dignity of the laws in India is maintained

and justice is delivered. Although the concept of public

policy which allows the courts to interfere in the matters of

arbitration has been discussed by the courts on several

occasions the Supreme Court of India in McDermott

International Inc. v. Burn Standards Co. Ltd12 rightly limited

the scope of public policy and laid down that an arbitral

award would be considered to violate public policy if a. the
making of the award was persuaded or affected by fraud or

corruption b. it is against the fundamental policy of Indian

Law c. it is in contravention with the most basic notions of

morality or justice13 Furthermore, the Court held that the

Arbitration and Conciliation Act, 1996 makes courts a

supervising agency for the purpose of reviewing the arbitral

awards and maintaining fairness at all times. 

Moreover, the court in this case highlighted that the court

can only put an end to the award if it goes against the public

policy thereby enabling the parties to bring a fresh

arbitration if it is desired. The provisions of section 34 are

strictly limited to matters of domestic arbitration and the

same cannot be applied to matters of international

arbitaration14.
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From the abovementioned cases, it is abundantly clear that

the approach of courts has helped in promoting the

resolution of disputes through arbitration and maintained

the authority of arbitral awards.

4. Conclusion: Arbitration is an extensively flexible and

reliable means of resolving disputes in today’s world.

Arbitration is one of the most preferred and reliable means of

dispute resolution in the present time as the decision given

by the arbitrator is legally binding on the parties which

ultimately saves a lot of time of the parties at dispute and

helps them in arriving at a mutually benefitting conclusion.

Earlier the approach of the courts in India was such that an

unwanted interference of courts was witnessed in arbitration

matters. But this trend has changed since the decision of the

apex court in the BALCO case followed by the decision of

the Lal Mahal case. Although the term public policy has not

been defined by the laws in force but the courts have made

an effort and somehow limited the scope of public policy in

order to avoid unnecessary meddling of judiciary in

arbitration. 

Many are still of the opinion that the concept of public policy

is an unruly horse and a need exists to put this concept in a

straitjacket formula. But the changed approach of the

judiciary has promoted arbitration and somehow tamed the

concept of public policy.
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the application of the party claiming

Act is designed on the lines of Article V of the New York

Convention19 and lays conditions for setting aside of an

international award. Although the Act allows the courts to

meddle in the arbitration proceedings in a limited fashion.

Yet the courts have followed a very strict interpretation of the

section language and given a very restrictive meaning to the

term public policy under section 48 when compared to

section 34 of the Act. Recently in Daiichi Sankyo vs.

Malvinder Mohan Singh 20 the Hon’ble High Court of Delhi

observed that under Section 48(2)(b) of the Act, the

enforcement could be refused only if the award was contrary

to the -> fundamental policy of India -> interest of India and -

> justice or morality

The court went ahead and said that an award could not be

said to be against the fundamental policy of Indian law if

there only existed the violation of provisions of a statute. 

An award would be considered to be against the policy of

Indian laws if there was a breach of a substantial principle on

which is Indian law is based upon. Prior to this decision the

Hon’ble Supreme Court in Bharat Aluminum Company v.

Kaiser Aluminum Technical Services Inc21 marked the

difference between the domestic and international arbitral

awards for the first time and brought a wave of limiting

judicial interference in the enforcement of arbitral awards.

This decision was later on expanded by the court in the Lal

Mahal Case. 
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Whereas international arbitration is seen as a confidential

formal procedure leading to the obtaining by the parties of a

binding decision, susceptible to enforcement pursuant to

both the domestic and international laws; mediation is

deemed a flexible procedure for dispute resolution

governed by the confidentiality principle, a private

procedure aimed at achieving a negotiated settlement by

the parties with the help of a third party neutral facilitator.[4]

Parties willing to opt for mediation may either invoke

mediation clause in the respective agreement or may

consensually decide to mediate their dispute. 

Parties may follow the mediation rules of different

international dispute resolution institutions like United

Nations Commission on International Trade Law

(UNCITRAL), International Chamber of Commerce (ICC),

American Arbitration Association (AAA) and others.

Mediation is much more flexible than arbitration and the

parties are free to choose their own procedure. Rather than

imposing a decision of his own, the neutral third party

mediator facilitates the parties in crafting their own creative

solution.

This informal procedure not requiring compliance with strict

procedural rules, calling of evidence and formal

representation system is a key factor making mediation more

cost effective and less time consuming than arbitration. 

For quite a long time, international arbitration became the

more preferred approach respecting cross-border

commercial dispute resolution because of its advantages

over court-centered lengthy litigation system. The model of

international arbitration was initially designed to provide for

a cost effective, confidential and efficient dispute resolution

system with an effectively enforceable arbitral award.

Effective enforcement mechanism of international arbitral

award by the New York Convention on the Enforcement of

Foreign Arbitral Awards of 1958 (“New York Convention”) is

one of the major reasons behind the cross-border disputants

opting for international arbitration. However, some

academics and practitioners argue that international

arbitration tribunal is increasingly becoming a court by

another name with the same inflexible procedural methods

involving document discovery, cross-examination and

witness testimony that are common to litigation; and the

lawyers are slowing down the arbitration process while

escalating costs by adopting adversarial tactics.[1] As the

arbitrators are getting remuneration by the parties, unlike the

judges, arbitration is sometimes more expensive than

litigation.[2] Some also argue that arbitration has become

just as time-consuming as litigation, may be even more so.[3]

In this backdrop, ADR mechanism like international

mediation has started to gain popularity in resolving cross-

border commercial disputes due to its associated

advantages.
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Moreover, there is a worldwide network of treaties making

arbitral awards internationally enforceable, which is a

significant consideration for many international parties to go

for arbitration instead of mediation.[6] Recently UNCITRAL

approved and adopted the United Nations Convention on

International Settlement Agreements Resulting from

Mediation (“the Singapore Convention on Mediation”) in

2018 which is a landmark international multilateral treaty

providing a framework for recognition and enforcement of

MSAs in international commercial mediation. This in effect is

giving MSAs the same recognition and enforceability status

that arbitral awards have been enjoying since 1958 by way

of the New York Convention. The main goal of the Singapore

Convention is to provide an incentive to mediate in many

cases in which mediation might otherwise not be attempted.

The preamble to the Singapore Convention on Mediation

makes it clear that the increased use of international

mediation is reducing the instances where a dispute leads to

the termination of a commercial relationship, facilitating the

administration of international transactions by commercial

parties and producing savings. The said instrument defines

mediation in a manner which is consistent with the present

practice as a process of attempting to reach an amicable

settlement with the assistance of a third person mediator

lacking the authority to impose a solution upon the parties to

the dispute.[7]

For obvious reasons international mediation might be

unable to take the place of arbitration in case of multiparty

complicated commercial dispute or commercial dispute

giving rise to extensive and extremely challenging legal

issues the resolution of which would best be done within a

formal arbitrational framework. Thus mediation is sometimes

thought as less important than arbitration notwithstanding

the fact that mediation is more cost effective and more

flexible.[8] However, there are views that any international

dispute is well suited for mediation regardless of its type.[9]

Increased use of international mediation is giving rise to

institutionalized mediation like arbitration. 

Whereas in arbitration proceedings commonly parties would

have to bear the expenses of a tribunal consisting of three

arbitrators specialized in the area; in mediation, parties

would have to bear the cost of just one professional

mediator in most cases. While an arbitration proceedings

involving complicated commercial dispute would last for at

least a couple of years, a mediation would conclude in days

or, at best, in months. Thus the mediation costing is

significantly lower compared to arbitration costings. 

Due to increased popularity of mediation, international

organization like International Mediation Institute (IMI) is

emerging with exclusive concentration in the area.

The main difference between international arbitration and

mediation is twofold; one in approach and structure, and the

other in the nature of outcome. Firstly, arbitration is a form of

adjudication and is essentially a confrontational process

conducted in a climate of hostility.[5] Mediation is

completely the opposite in that its success depends on the

willingness of the disputant parties to mutually settle their

disputes where co-operation is of essence. As the parties are

determined to go for a mutually beneficial outcome, unlike

arbitration or litigation, successful mediation preserves the

relationship of the parties. Secondly, whereas a binding and

enforceable arbitral award is the product of an arbitration

proceedings, a successful mediation would result in a

settlement agreement the enforceability aspect of which is

problematic. 

Enforcement of mediated settlement agreements (MSAs)

has been a major drawback until recently for mediation to

become a more preferred resolution system than arbitration

because transnational corporations settling their cross-

border commercial disputes would feel uncertain about the

practicality of the outcome of mediation. 
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Proponents of arbitration would support arbitration over

mediation because through arbitration the dispute is bound

to be resolved which might not be the case with a mediation

which might fail for lack of cooperation. The major criticism

of lack of enforceability of MSAs is likely to go away with the

adoption of the Singapore Convention. However, it remains

questionable as to what extent mediation is suitable to

resolve extensively complicated commercial dispute

involving multiple number of disputants. Proponents of

mediation would mainly point out on its effectiveness in

reaching amicable settlements while maintaining workable

business relationships between the parties in dispute which

is very important in this modern day commercial world. It is

argued that turning the rivalrous relations between

arbitration and mediation into cooperative or convergent

modes of dispute settlement mechanism (e.g. in the form of

med-arb) seems inevitable given the demands by users for

quicker, cheaper, more collaborative dispute resolution

mechanisms.[10]

The growing concern of the arbitration industry regarding

the increased use of mediation is indicative of the fact that

the time has come for the arbitration industry to rethink its

global strategy and policies. 

The Singapore Convention along with the revised

UNCITRAL Model Mediation Law is also going to boost the

mediation industry substantially. This enhanced competition

should be welcome as this would provide more effective

options to the transnational corporations in resolving their

cross-border disputes more efficiently at a competitive cost

with internationally enforceable outcomes. The parties with

lesser affordability would have mediation as an equally

effective choice. This increase in options and choices to

choose between two equally effective diverse ADR

mechanisms would undoubtedly result in more efficient

resolution of international commercial disputes which would

benefit both the commercial industry and the ADR industry

in many respects.
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Interview:

HOST: Please brief us about your journey as a legal
professional so far.

FAISAL: Well, I don’t know if I would classify my time, thus

far in the profession as being a ‘journey’. A decade is just a

baby-step in the profession. But since you put it that way, I

would start with my education and desire to study law. My

parents had the typical middle-class aspirations for me i.e.

that I should study medicine or engineering. But I think I had

a taste for law from a rather early age and my parents were

astonishingly supportive, which was clear from the fact that

they ultimately granted me the respect and complete

freedom to make my own intellectual and career choices. I

recall, after my basic schooling, I had developed an instant

fascination for political thought, history, and economics – if

not earlier. I was drawn towards writings which advocated

freedom of speech, religion, thought, as also life and liberty

of the individual. And before I knew it, I was drawn towards

law.

I attended law school in my hometown at the Faculty of Law

at the Aligarh Muslim University at Aligarh. I have very fond

memories of my time there. Thereafter, I did my LL.M from

the George Washington University Law School (GW Law),

Washington D.C., which I attended on a merit scholarship.

Lextalk World interviews Mr. Faisal Sherwani. He is an

Advocate-on-Record, Supreme Court of India and is

currently a Partner in the Dispute Resolution practice at L&L

Partners Law Offices, New Delhi. With an experience of over

a decade in the field of dispute resolution and dispute

advisory services, he has a deep understanding of

procedural and substantive issues of law. He regularly

practices before the Hon’ble Supreme Court of India as well

as the Hon’ble High Courts at Delhi, Bombay, Karnataka,

Telangana, Allahabad, and Madras as also the NCLT and

NCLAT. He has a host of reported Judgments to his credit.

He continuously advises and acts for clients on a range of

subjects such as constitutional law aspects, arbitration laws,

corporate, commercial and insolvency laws, labour

legislations, white-collar crimes and penal laws. Faisal

graduated in 2009 from the Faculty of Law, AMU as second

in his class. He went on to gain his master’s degree i.e. LL.M

in the year 2010 from the George Washington University

Law School, Washington, DC, which he attended on a law

school merit scholarship. Faisal is also a sought-after

columnist and speaker. His work runs the gamut from law,

history, and satire. His style is one that grapples with the

realities and ideals of modern India. He regularly engages on

issues related to law, polity and other socio-economic

subjects. Faisal was recognized and has featured in Business

World’s/ BW Legal World’s elite list of ‘40 under 40’ – India’s

top lawyers and legal influencers, 2020
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Also, that there is no alternative to hard work and long hours,

and finally – that it is important to look beyond the confines

of the short-sighted brief.

HOST: How do you look at Dispute Resolution in 2021
and how it's going to change 5 years down the line?

In-house legal teams have had to slash budgets and the in-

house capability has had to step up in order to deliver more

and to justify its own existence. In many a case, these in-

house legal teams have turned around and demanded that

external lawyers and firms do the same.

As far as the law firm model is concerned, I might say that we

had long expected the biggest disrupter to be the entry of

the foreign law firm. In that sense, the pandemic serves as a

fine example of the limitations of the human mind i.e. an

utter lack of imagination coupled with a very restricted

ability to anticipate and prepare for the future or its

disruptions. But the short term impact of the pandemic on

the average law firm has been less severe than what was

originally anticipated.

 Well, if we are to talk about 2021 – most instantly, we are still

reeling from the impact of the pandemic itself. I suppose all

of the stakeholders that have a role to play in the resolution

of disputes will be required to constantly adapt to the after-

effect of the pandemic.

The courts are likely to continue to adopt and utilise

technology more. Our courts have admiringly adopted

technology during this time. Nonetheless, we will continue

to debate, I think – what type of matters the virtual format is

best suited to and those that are inherently unsuited to it. For

now, adapting has meant little more than investing (if you

hadn’t already) in a fast and stable internet connection. Also,

while there has been the odd exception, the important issue

of public access to virtual proceedings has arisen as a

concern which in turn, has re-ignited the debate around the

utopian notion of the ‘open court’.

As far as the client market is concerned, it is no secret that

the pandemic has impacted businesses. The negative

impact is more prominently noticeable in some sectors

(leisure, hospitality and aviation) while some have fared well

(pharmaceuticals, logistics and technology). Old models of

business and the high demand that was conventionally

enjoyed cannot be taken for granted anymore. New revenue

streams have to be explored. Having a digital mindset will be

critical for businesses in all sectors.

In the profession, I started as an apprentice to a very

respectable Senior Advocate, Mr. Rakesh Dwivedi. And

really, no mention of my career is truly complete without

reference to his contributions. Many aspects of the law apart,

more importantly – I learnt from him, how one must conduct

himself in the profession as also that sheer hard work and

long hours is the lowest common denominator.

Thereafter, I had a longish stint at Parekh & Co. i.e. a

boutique law firm in the New Delhi area. There were several

opportunities to learn and I had many rich experiences

during my time there. I might mention that it was here that I

had decided to prepare for and attempt the Advocate-On-

Record exam held by the Supreme Court. Ultimately, I

wound up at L&L Partners, Law Offices (formerly Luthra &

Luthra) and gradually worked my way up to partnership.

During this time I have had the good fortune of working with

a very many great individuals and for some splendid clients.

I have also been extremely fortunate to have had the chance

to work on an indiscriminate variety of matters and legal

issues. So, it has been a pleasant and enjoyable stint, thus far

– but it is just the beginning. I would characterize it as a

mixed bag of experiences, where I have learnt – about law

and life, about how to adapt and innovate, how not to let the

little successes go to your head and most importantly, how

to take failures in my stride.

HOST: Tell us about your most memorable case and what
are your key takeaways from there?

FAISAL: While I suppose it is too early in the day to stop and

look back, but what instantly comes to mind is the

constitutional challenge to the ‘transport-technology

aggregator rules’ before the Karnataka High Court. I had

advanced lengthy arguments over multiple days where

there was a battery of senior counsels opposing us.  

The experience was the first of its kind at that time for me

and I had found the whole process intellectually stimulating

and professionally satisfying. This had ended in the

somewhat sincere appreciation (I thought) that I received

from the bench of the Karnataka High Court. What I cherish

most was that the bench had not merely suggested that I

had done a good job representing my client – but rather, that

my submissions had been of great assistance to the bench

in changing the initial view it had on the matter. The very

basic takeaways, I think are that it is rewarding to remain

focused, that it is necessary to live with the matter you are

involved in i.e. that you must breathe, eat and live with it. 
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HOST: You are already a coveted legal-adviser in the
start-up circles in India. Would you please tell us more
about the array of work that you handle?

FAISAL: ‘Array’ is certainly the right word! I take constant

refuge in Lord Henry Brougham’s famous quote: ‘a lawyer

must know everything about something and something

about everything’. I am quite certain that he had a dispute

resolution lawyer in mind, for the simple reason that despite

our tastes for a particular area of law – more often,

circumstances deny us the luxury of solely concentrating on

one subject.

Nonetheless, I have no regrets at all, and I find this to be an

extremely apt exposition of how a well-rounded lawyer

should be. While we are entitled to our preferences and

inclinations, our duties as general-lit practitioners demand

that we be equipped to speak and be able to advise on most

issues – rather than some.

And happily, so, as a dispute resolution specialist and a

court-room practitioner, my responsibilities extend (or are

confined, if you like) to advising and acting for clients on a

range of issues and subjects such constitutional law aspects,

arbitration laws, corporate, commercial and insolvency laws,

labour legislations, technology and gaming laws, white-

collar crimes and penal laws.

HOST: What do you perceive as the major challenges in
ensuring a more robust mechanism for the enforcement
of law and punishment for white collar crimes in India?

FAISAL: Well if we talk about the practice of white-collar

crime in India, there is an increasing realization among

professionals that the system lacks the mechanism to grant a

pardon or some form of leniency. For instance, if a

responsible corporate were to conduct its own internal

audits and checks – and consequently, were to come to a

conclusion that certain irregularities may have been

committed in a branch of its wide-ranging operations, the

system must permit such frank and honest disclosures to be

made, without fear of excessive prosecution.

This is only possible if the system can intrinsically

accommodate the possibility of a financial settlement while

ruling out stringent prosecution and incarceration as a

necessary and unavoidable consequence of such

disclosure. In other words, we must have a mechanism that

encourages private enterprise, high ranking officials,

employees to come clean and admit corporate guilt.

Also, the long-term implications are likely to be severe and

many sectors are going to witness a more enduring negative

impact, even a lasting one. Take for instance the aviation

sector – we have realized that we don’t really need to travel

for all those face-to-face meetings. A similar forecast may be

made for commercial real estate – quite simply, because we

have learnt that we are capable of working from home.

In-house legal teams have had to slash budgets and the in-

house capability has had to step up in order to deliver more

and to justify its own existence. In many a case, these in-

house legal teams have turned around and demanded that

external lawyers and firms do the same.

As far as the law firm model is concerned, I might say that we

had long expected the biggest disrupter to be the entry of

the foreign law firm. In that sense, the pandemic serves as a

fine example of the limitations of the human mind i.e. an

utter lack of imagination coupled with a very restricted

ability to anticipate and prepare for the future or its

disruptions. But the short term impact of the pandemic on

the average law firm has been less severe than what was

originally anticipated.

Coming to last bit of your question, i.e. – how it’s going to be

5 years down the line, I suppose your guess is as good as

mine, but what I can say is that things will be far more

complex. With each passing year – ‘disputes’ as we

understand them, are likely to become more intricate. This

isn’t a novel thought by any stretch of imagination. In fact,

William Forsyth had long back predicted in Hortentius the

Advocate (1879): “As the relations of society continue to

grow more varied and complex, so will the lawyers’

profession become correspondingly more essential in the

adjustment of any differences that may arise.”

And so, our relationships, professional engagements and

work was always bound to get more complex with time and

the development of society. Therefore, some amount of

disruption, change, shift from the usual may be taken as a

given at all times. This is in fact, not something to be

concerned about or frowned upon, but rather something

that should be celebrated.

I assume that competition will be far more profound, as it

already is. Should business interests demand seeking

counsel elsewhere, the average client will no longer hesitate

or think twice, if we do not serve them well. So as individual

professionals, we must constantly endeavour to be in a

position to provide a complete view of most aspects.
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FAISAL: It is promising and I think, the regulatory landscape

does – in many ways, ‘match-up’ to that of the other coveted

destinations. This does not mean that our system should be

‘identical’ to the regulatory framework of ‘X’ nation or ‘Y’

nation. After all, we must realize our own destiny in line with

our own aspirations and laws.

I think the amendments in 2015 and 2019 to the Arbitration

& Conciliation Act, 1996 in India, demonstrate the conviction

of the legislature to make India an arbitration friendly

jurisdiction. Apart from that there have been a range of

pronouncements from various courts that mirror this theme.

Also, there is some amount of legislative and judicial

sympathy today towards the sentiment that there should be

minimal judicial interference in the arbitral process. Further,

there is an increasing realization that ‘party autonomy’

should play the pivotal role. Courts have exercised

noticeable restraint while reviewing arbitral awards.

Take for instance, the pronouncement of the Supreme Court

in Vijay Karia v. Prysmian Cavi E. Sistemi SRL & Ors., earlier

this year, where the court reiterated the limited grounds on

which enforcement of a foreign award could be resisted and

allowed enforcement even at the cost of supposed violation

of the provisions of FEMA. It also clarified that for a foreign

award to be unenforceable as being in contravention of the

fundamental policy of Indian law, as stated in Renusagar

Power v. General Electric Co. (1994), it must involve a breach

of a legal principle or legislation that is so basic to Indian law

that it is not susceptible to being compromised.

So we have come a long way from the time of Phulchand

Exports (2011), when the court had bestowed a broader

meaning to the expression ‘public policy of India’ as used in

Section 48(2)(b) of the Arbitration Act and had held that a

foreign award could be set aside if it was patently illegal.

That apart also, I think we can agree that the NY Convention

and some other measures have brought a strong underlying

uniformity to international arbitration law by providing a

broad rule of enforceability of arbitration agreements and by

standardizing the grounds for refusing recognition or

enforcement of foreign arbitral awards.

Of course, there is room for improvement and further

changes. After all, the convention did not provide an all-

embracing regulation of international commercial

arbitration. Instead, it preserves a substantial role for diverse

national laws, such as on issues as to how those grounds are

to be defined.

The penal process can certainly involve imposition of heavy

penalties in order to ensure an element of future deterrence.

Possibly, in many a case, deterrence, even retribution – may

be accomplished by imposing a financial penalty which is a

high multiple of the actual amount that is the subject matter

of any supposed malfeasance or irregularity. 

In such scenarios, where there is an admission of guilt in

some form or manner and a financial penalty has been

imposed, the more stringent penalties such as incarceration

ought not to be pressed further.

It should come as no surprise that today, a number of

corporations have their own robust internal checks and carry

out regular audits in order to verify and correct any issues,

allegations or suspicions relating to fudging of accounts,

corruption and any other financial offences or irregularities.

Such a culture of internal investigations, is really, something

that should be celebrated and encouraged.

At the same time, such entities must be afforded the safe

harbor of arriving at a possible resolution with financial

consequences/ penalties with the investigating agencies

and the prosecution, of course under the aegis of the State

and the regulations that may be framed in this regard. 

We can learn from the example of the United States where

the US Department of Justice (DoJ) as well as the Securities

Exchange Commission (SEC) permit a private party to enter

into an Agreement for Non-Prosecution i.e. subject to such a

party arriving at a financial settlement.

Reality is, the existing mechanism i.e. granting a pardon to

an accused and plea bargaining under the Code of Criminal

Procedure, 1973 are entirely incompatible with the scenario

I have discussed. 

At the end of the day, we need to ensure that our penal laws

are capable of effecting the right amount of deterrence

without running to extremes and endangering liberties,

particularly for offences such as these i.e. where no blood

has been shed and amends can be made in numbers, be it

rather large sums.

HOST: How do you view the present scenario of
arbitration in India? Does the regulatory landscape
measure up to other arbitration-friendly destinations?
Also, what is the future of ADR mechanisms in India?
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Our traditional justice delivery system must too, continue to

offer a robust and dependable mechanism, and serve as the

primary system of justice dispensation. Indeed, parties may

continue to be at liberty to settle disputes that are of a

private character between themselves by ADR, or for that

matter – by any other method that suits their fancy!

If you think about it objectively, the supposed reasons that

are offered as justifications to opt for ADR (i.e. that these

mechanisms furnish faster, more cost effective, easily

accessible, and more receptive processes, and also, furnish

brighter prospects for amicable resolution) – often end up

sounding like somewhat of a hidden apology for the state of

our traditional judicial system. 

After all, any system of justice dispensation (the traditional

courts included) should strive to inculcate the

aforementioned virtues and attain such ideals. There is

something to reflect upon there as also to be a little

concerned about.

We must understand that issues such as forestalling

enforcement of an award on grounds that it is contrary to

‘public policy’ of a nation is something that would,

necessarily have to be defined by the municipal laws, in line

with the aspirations of the people of that nation. So some

amount of leg-room in this regard is – therefore possibly,

necessary.

To begin with, it would be good if nations and the policy

makers within those nations be ‘ad idem’ on the broad

principles on which we can agree to refuse enforcement or

recognition of an international award – mind you, there are

countries that still disagree about this even today. 

India in that sense is far more uniform and ad idem with the

other nations that follow the UNCITRAL model.

Thus to my mind, if there is a general consensus on the basic

principles – we can continue to learn from each other’s

experiences and precedents also. And, maybe on many a

threshold, concepts such as ‘public policy’ can mean the

same things to us. 

But on the few fine points that we disagree, we can continue

to respect those diversities and move forward.

On the issue of ADR, there can be no doubt that ADR

mechanisms have numerous benefits and must continue to

play an important role in the times to come. Reducing the

burden of pending cases before the courts is certainly a well-

documented and widely acknowledged by-product of the

cultural acceptance and receptiveness to these

mechanisms.

After all, there can be nothing better if both parties to an

adversarial process can leave satisfied (as far as practically

possible), by reaching an amicable solution of sorts, say by a

process of mediation or the like. 

The traditional process of court-room litigation often does

not afford such happy outcomes. And therefore, to such an

extent we must continue to bestow unflinching faith and

hope in ADR mechanisms.

But I might add that the adoption of ADR ought not to be on

account of an inherent lack of faith and confidence of

corporates, businesses or even the common man in our

traditional courts of justice. If that be so, I would suggest it is

a troubling trend.
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While mergers and acquisitions aid companies in entering

new markets and in their growth, there are various legislative

changes that give an impetus to such deals. This blog post

will briefly touch upon some of those recent legislative

changes:

(a) The Government of India has issued Press Note 3 of 2020

dated 17 April 2020[2] pursuant to which the foreign direct

investment policy has been amended to provide that: 

(i) investment in an Indian company by an entity which is

resident in a country sharing a land border with India (such

as China, Pakistan, Nepal, Bhutan, Burma and Bangladesh)

would now require Government approval, 

(ii) investment in an Indian company where the beneficial

owner of the investment is a resident or citizen of a country

sharing a land border with Indian will fall under the

Government approval route, and

(iii) any transfer of shares of an Indian company which,

directly or indirectly, results in a resident or citizen of a

country sharing a land border with India becoming the

beneficial ownership of the shares will also require

Government approval. This press note was issued in order to

curb opportunistic acquisitions of Indian companies during

the COVID-19 pandemic. Effectively, investments from seven

countries, including China, are impacted as there may be a

delay in obtaining regulatory approval (or the investment

may be rejected). These changes to the FDI Regulations

require an assessment of, among other issues, the term

"beneficial owner". Although the Government issued an

updated version of the FDI Policy (effective from October 15,

2020), but it does not clarify the manner of determination of

a "beneficial owner".

The year 2020 will go down in history as the year that

changed many lives and brought the world to a complete

standstill due to the COVID-19 pandemic, effects of which

countries like India are still reeling under. While the year

2020-21 has been devastating for many sectors like aviation,

hospitality, travel and tourism, which are largely dependent

on the physical movement of people, certain sectors such as

telecom, consumer goods, oil and refinery, ports, finance,

industrials, real estate and technology have done well. On

the private equity (PE) front, the COVID-19 pandemic has

been a boon for tech firms. Increased digital consumption

has led to ballooning tech valuations and soaring interest in

tech-based investments with the year witnessing over 75%

investment in the start-ups, e-commerce and IT & ITeS

sectors. 

Despite concerns around macroeconomics, corporate

governance, changing regulatory norms, geopolitics and

global tensions, deal values in 2020 nearly retained

momentum with the previous year. At an aggregate level,

deal values amounted to little over USD 80 billion across

around 1,268 transactions, which is a 7% increase in terms of

value as compared to 2019. However, 25% of this deal value

could be attributed to sizeable inbound investments in Jio

Platforms. Further, Facebook’s USD 5.7 billion investment for

around 10% stake in Jio was both the largest investment for

a minority stake by a tech firm globally and the largest

foreign direct investment (FDI) in Indian telecom (tech

platform) ever. Strategic deals (mergers and acquisitions)

accounted for over 50% of the total deal value this year,

while private equity (PE) activity kept pace with last year,

recording investments worth USD 38.2 billion.
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Promoters seeking re- classification should not hold 15% or

more of the total voting rights in a company. This is

proposed so as to enable those promoters who have

shareholding of less than 15% but are no longer involved in

the day-to-day control of the listed entity to opt-out from

being classified as promoters, without having to reduce their

share-holding. Such revision is reflective of ground realities

of public market deals where outgoing promoters are often

left, by choice or on account of deal structure, with a stake

exceeding 10%. 

In turn, such promoters face various difficulties such as

forced sell down of shares (often at a sub-optimal price), in

order to achieve re-classification. This also aids incoming

investors structure the deals better by facilitating a more

efficient re-classification, and not remain hostage to

outgoing promoters first completing a sell-down to become

eligible for re-classification. Currently, the

promoter/promoter group before making a re-classification

request is to ensure that their cumulative shareholding in the

listed entity does not exceed 10%. 

(f) Introduction of labour codes – The Government has

introduced 3 new labour codes - the Code on Wages, 2020;

Code on Social Security, 2020 and Code on Occupational

Safety, Health and Working Conditions, 2020 thereby

consolidating many labour laws and seeking to facilitate

ease of doing business. 

These Codes have not yet come into effect. Once the

provisions of these Codes come into force, they shall repeal

the existing Central legislations relating to wages, payments,

social security benefits, health and safety conditions, etc.

However, until the proposed law reforms are in effect, an

entity doing business in India is required to comply with the

existing labour laws, both at the Central and State level.

Conclusion:
While significant steps have been taken to accelerate the

merger and acquisition market, there are still some areas of

concern that need to be addressed in order to facilitate such

transactions. 

This term has been defined under other Indian laws,

although a uniform definition is not available. 

(b) FDI limit increased in the defense sector – The

Department for Promotion of Industry and Internal

Trade(DPIIT) issued press note 4 of 2020 thereby permitting

100% FDI in the defense sector with up to 74% FDI permitted

under the automatic route and beyond 74% FDI through

Government approval route wherever it is likely to result in

access to modern technology or for other reasons to be

recorded. FDI up to 74% under automatic route shall be

permitted for companies seeking new industrial licenses. It is

yet to be determined what is meant by ‘modern technology’

and what ‘other reasons’ can convince the Government to

allow investment exceeding 49% remained undefined. And

though investment under the enhanced 74% cap will now

not depend on these factors, the fact remains that it will still

require prior government clearance, subject to security

clearance.

(c) Insolvency related measures - The threshold for filing an

insolvency petition against an Indian company has been

increased from INR 100,000 to INR 10 Million. This has come

as a relief to businesses, especially the micro, small and

medium enterprises. The Central Government after

considering the circumstances has decided to discontinue

the suspension on the filing of the fresh insolvency

proceedings after completion of one (1) year time period as

on March 24, 2021. Additionally, the Central Government

vide Gazette Notification dated April 4, 2021 has introduced

pre-packaged insolvency resolution process for corporate

persons classified as micro, small and medium enterprises.

The minimum amount of default of higher value by such

corporate person shall not be more than INR 10 Million, only

for the matters that are related to the pre-packaged

insolvency resolution process of such corporate debtor

classified as micro, small and medium enterprises.

(d) Direct overseas listing by Indian companies - In a move

to succor the economic hardships faced by Indian

companies and Indian startups due to the COVID-19

pandemic, more precisely because of the nation-wide

lockdown, the Government of India gave its nod to Indian

companies to directly get listed on an overseas Stock

Exchange by tabling the Companies Amendment Bill, 2020.

This is a welcome step as it allows Indian companies to sell

their shares in the overseas market and in this way get

access to a larger pool of capital. 

(e) Reclassification of promoters by the Securities and

Exchange Board of India (SEBI) – SEBI has proposed to

change the minimum threshold required for reclassification

of promoters as a public shareholder. 

Author
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